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P R O C E E D I N G S
MR. PRESIDENT:
Good morning.  Before we start with the next witness, there were some exhibits that you wanted to tender, and we could do that in the absence of the witness, I thought. 

Should we start with the Bagosora team, please?  Now, what do you want to tender? 

MR. CONSTANT:
Mr. President, I would like to tender, firstly, the transcript of 40 cassettes, and possibly I could propose to the Trial Chamber to give Mr. Matemanga tomorrow morning a CD-ROM.  I don't know whether the Prosecutor wants this to be done.  Concerning the statement of BY, I would like to tender his statement of 2003; thirdly, the statement of 2004.  I would also like to tender his annex of the handwritten document, which is an annex of his statement of 2nd of April, 1997.  I would also like to tender a handwritten document by the witness concerning the establishment of the RTLM and its running, which my learned friend Rapp disclosed to me last week.

I also -- Mr. President, in my cross-examination I mentioned a certain number of statements which were redacted of the witness, accusing -- or, rather, questioning BY.  There is HIF -- HAF, then there is HAF-2; there is APC.  And to conclude, Mr. President, there is an excerpt of RTLM transcript of the 10th of April, 1994, namely, the press conference of Jean Kambanda, the prime minister. 

And this time I've really completed my work, but then there is also an unredacted statement by Witness LMG which I would like to tender so that it appears for the record, and it -- I got the name of the driver of my client from that document. 

MR. PRESIDENT:
Thank you very much.

Now, did you refer or use all these items that you have now mentioned during your 
cross-examination?  I remember quite a few of them, but what about the establishment of the RTLM, the handwritten document there, did you use that one? 

MR. CONSTANT:
With regard to the establishment of the RTLM, Mr. President, you remember that at one point I remembered -- I reminded the witness that he was a member of the initiative committee of the RTLM on the 10th of April, and I also mentioned the names of other members of that comité d'initiative.  That is contained in this document. 

Concerning the other handwritten document, this is what the Prosecutor called BY-1 which I faxed to
-- which I gave the witness at the beginning of the cross-examination so that the witness could identify it. 

MR. PRESIDENT:
Thank you very much.

Any comments from the --

MR. CONSTANT:
You're welcome, Mr. President. 

MR. PRESIDENT:
-- Prosecution?
MS. MULVANEY:
Mr. President, Your Honours, the only one I have a question about is the excerpt of transcript from 10th April.  I just don't know what excerpt it is, and in an abundance of caution, I would not like to have a -- just a piece of the transcript.  I think it -- we probably need all of it. 

MR. PRESIDENT:
Exactly which transcript? 

MS. MULVANEY:
I think counsel said it was RTLM transcript 10 April, and he said Jean Kambanda, and that -- but I'm just not sure what that is.

MR. PRESIDENT:
The pacification statement.  Is it so, Mr. Constant? 

MR. CONSTANT:
Indeed, Mr. President.  This is a document which I've already distributed.  I have an excerpt here for the Bench.

MR. PRESIDENT:
And I assume that Mrs. Mulvaney is perfectly aware of the document or -- is it the source or is it the document? 

MS. MULVANEY:
Mr. President, I would just like to look at it.  I wasn't present when it was used, and so I'm just not clear.  I understand all the rest of them, but I just would like to look at it before we agree to it.  It was Mr. Rapp's witness, and we talked about other issues, but we didn't talk about that one.

MR. PRESIDENT:
Yeah, all right.  That's fine. 

Mr. Matemanga, what is the first Prosecution -- Bagosora exhibit coming up now?  What will be the first number? 

MR. MATEMANGA:
D. B115.

MR. PRESIDENT:
Thank you very much.  So the CD-ROM to be tabled tomorrow will be -- containing the 40 cassettes will be D. B115.

Is it an excerpt which should be under seal, Mr. --

MR. CONSTANT:
Yes, Mr. President.  It has to be under seal because the witness reveals his identity therein. 

I would like to draw the attention of Mr. Matemanga, it is strange because I have D. B115 in respect of the five photographs which I tendered in respect of Witness XXY.  Isn't there a mistake in numbering here?  Because I remember there was the jubilee, November 1993. 

MR. MATEMANGA:
Sorry, the new one will be D. B116.

MR. PRESIDENT:
Well, this is the first mistake Mr. Matemanga has done during 140 days, I think, so we can live with that. 

MR. CONSTANT:
Yes, it clearly shows that he's a competent person. 

MR. PRESIDENT:
Thank you very much, Mr. Matemanga.

Then the statement of 2003 will be D. B117, A for the original language and B for the translation.  The statement of 2004 will be D. B118; the annex, the handwritten document of 2nd April, D. B119; the establishment of the RTLM committee, D. B120. 

And then you come to HAF?  Was that so, Mr. Constant, Harold Alpha Foxtrot?
MR. CONSTANT:
Yes, Mr. President, HAF.  There is HAF, and then HAF-1 and then HAF-2.

MR. PRESIDENT:
All right.  So HAF-1 will be D. B121, A and B respectively, as usual; HAF-2 will be D. B122, A and B.  And the last was Alpha Tango Cicero?

MR. CONSTANT:
Yes, Mr. President.

MR. PRESIDENT:
D. B123, A and B.  Then --

MR. CONSTANT:
I'm sorry, Mr. President.  Apparently I made a mistake.  It should be APP, like in Peter. 

MR. PRESIDENT:
Yes.  Now, did you refer to two Peters or one Peter?  Alpha Peter Peter? 

MR. SKOLNIK:
It's Alpha Peter Charlie.

MR. PRESIDENT:
Thank you very much.  APC is D. B123, A and B respectively. 

Have you had the chance to look at the RTLM?  We can wait with that and come back to it later.

Then as D. B124, we have LMG statement, D. B124, A and B.  Now I assume that LMG may have many statements.  Which one will you be tabling now, which date?

MR. CONSTANT:
Only one statement which was disclosed by the Prosecutor in respect of LMG, that is, LMG-1, which is in English and French.  The original is in French, and then there is an English translation. 

MR. PRESIDENT:
All right.  That facilitates matters, only one.  That is D. B124, under seal, just like HAF and HAF-2 and APC.  They should all be under seal, I assume.

And then as a possible D. B125, but we will do that later.  We will mark the RTLM transcripts when Mrs. Mulvaney has had the time to look at them.  Thank you very much, indeed. 

MR. CONSTANT:
Mr. President, I just wanted to note that HAF, H -- are redacted statements.  We can place them under seal, but it's not obligatory, but I leave it in the hands of the Trial Chamber with regard to the redacted statements. 

MR. PRESIDENT:
It's not a big issue.  Thank you.
(Exhibit No. D. B116 admitted, under seal)
(Exhibit No. D. B117A and D. B117B admitted, under seal)
(Exhibit No. D. B118 admitted, under seal)
(Exhibit No. D. B119A and D. B119B admitted, under seal)
(Exhibit No. D. B120 admitted, under seal)
(Exhibit No. D. B121A and D. B121B admitted, under seal)
(Exhibit No. D. B122A and D. B122B admitted, under seal)
(Exhibit No. D. B123 admitted, under seal)
(Exhibit No. D. B124A and D. B124B admitted, under seal)
MR. PRESIDENT:
What about the other Defence teams, did you want to tender any exhibits? 

MR. ERLINDER:
Mr. President, the exhibits that we would be interested in I think are covered by the Bagosora submissions.  Of course, we would agree with the submission of the 40 tapes from '98 and '99; also the 2003 statements, the transcripts of those; and the 2004 statements, which I believe all are covered by the Bagosora submissions.  And if I'm wrong about that, I'd augment them, but I think they're covered.

MR. PRESIDENT:
They are covered.  Thank you.

Mr. Ogetto? 

MR. BW'OMANWA:
Mr. President, I think we are covered by --

MR. PRESIDENT:
Yeah, yeah.  You don't need anything else?

MR. BW'OMANWA:
No, no. 

MR. PRESIDENT:
All right.  This should then bring the previous witness and its follow-up to an end.  Turning now to 
the --

MR. ERLINDER:
Mr. President, I beg your pardon, there's just one small issue.  As the Court noted that we had made an application that that testimony and the cross-examination be made public, and the Court declined our request at that time, but we would be renewing that. 

I believe that the record will reflect that there was very little, if anything, that would go to the identity of the witness.  To the extent that there may be a reference, I would suggest that that certainly could be redacted, but given the public nature of the Tribunal and the general public nature of the hearings, subject only to limited exception, we would be continuing our application that that testimony be made public.

MR. PRESIDENT:
And you are making that application orally now.

MR. ERLINDER:
Yes, Mr. President.  I'm renewing the application, actually.

MR. PRESIDENT:
Yes.  No, no, I know that, but all I'm saying is that there is no need to put this in writing because the application is crystal clear.  The reasons are crystal clear, and we will deal with it on the basis of your oral application.

MR. ERLINDER:
Fine.  Thank you, Mr. President.

MR. PRESIDENT:
Thank you.  That's noted.

Then to the next witness, and I heard on Friday --

MR. CONSTANT:
Mr. President, I'm sorry.  I'm sorry.  I just wanted to note for the record that I had made an oral motion for the March/April 2002 letter in which the -- which the witness said he'd written to the OTP, and he so confirms this in his statement of 2004, was not disclosed to us.  My learned friend Rapp told me that that letter had not been found.  So I'd like to raise this issue, for the record. 

MR. PRESIDENT:
That's noted.  In fact, there are two letters, aren't there, having looked at the statement of the witness of 2004, or is it one?  This possible correspondence with the Prosecutor, are you asking for one or two? 

MR. CONSTANT:
I don't know how many letters there are.  He said that he drew up a written report or written reports, but if I understood it, his report was a report of the mission.  But in particular, he talks about a letter which he sent, either in March or April 2002, to tell the Prosecutor that he was ready to cooperate with the Prosecutor, and my friend Rapp told me that that letter, indeed, had not been disclosed.

MR. PRESIDENT:
Yes.  So you are referring to, in the English version, page 25 of the 2004 interview, the last paragraph on page 25, just to make sure that we exactly know what we are talking about:  "One day in March and once in April I wrote to the investigators telling them about my feelings and my firm intention to make a confession."  And then comes my lack of clarity:  "However, I must tell you that when I wrote the first letter, I was not yet quite ready and I requested time to reflect.  In my second letter of April 2002, I confirm that I was fully prepared to make a confession." 

You are referring to this second letter of April 2002? 

MR. CONSTANT:
Mr. President, yes, indeed, there are two letters.  But all the same, we don't have either of those letters, because what Mr. Rapp gave me is the document on the RTLM, but he told me that he was still looking for the two letters written in 2002.  So I would like to thank you for your verification, because in my mind there was one letter, but indeed, Mr. President, you are right, there were two letters. 

MR. PRESIDENT:
Yes.  I just wanted to be precise because that will facilitate the Prosecution's work in order to identify what you are actually looking for, and then come back to us and see whether these letters exist or not.  Thank you very much indeed.

Now, for this next witness, I think, leaving aside whatever will happen on the witness's status, it's a brief report.  It's the book, of course, but the report itself is rather brief.  Isn't that so, Mrs. Mulvaney? 

MS. MULVANEY:
Mr. President, I suppose it depends on your definition of brief, but it is brief.  Eighteen pages?  I'm sorry, 18 pages. 

MR. PRESIDENT:
Well, I've now lived in this Tribunal for five years, and an 18-pages report is a delight compared to those of about 200 pages.  Now, will that really require examination-in-chief of three hours, you think?  That was an indication given on Friday.  That can't be the case. 

MS. MULVANEY:
Mr. President, Your Honour, I am aiming for an hour and 20 minutes.

MR. PRESIDENT:
Okay. 

MS. MULVANEY:
I'm really not quite sure, but around there.

MR. PRESIDENT:
Thank you very much.

All right, I just thought that it wasn't necessary for this witness to be present during these housekeeping matters, but maybe, Mr. Matemanga, if she could be brought in now, please.

MR. SKOLNIK:
Mr. President, before you bring in the witness --

MR. PRESIDENT:
Yes.

MR. SKOLNIK:
There's a motion by the Ntabakuze team to preclude the witness from testifying, and I think it would be appropriate that we deal with that first, because otherwise the whole question will become moot on the motion. 

It was sent by e-mail, as I understand, and it was deposited this morning at the registry, so all the parties should have a copy of that.

MR. ERLINDER:
And I have complimentary copies for the Court, if we may.

MR. PRESIDENT:
We need to look at that.  Could you briefly indicate the reason for that?

MR. ERLINDER:
Yes.  Well, there's -- there are some technical issues and some, and some matters of law.  The technical issues have to do with disclosure issues that would prevent the witness from testifying until sometime later, based on the rules of the Tribunal.  But the memo makes clear that the role of an expert witness typically is to provide information that's not within the -- is Mr. Matemanga going to be able to -- could I just give these to the Court, please, Mr. Matemanga? 

MS. MULVANEY:
Mr. President, Your Honours, we have not seen it yet.  We do not have a copy.

MR. ERLINDER:
And if that's the case, it's because the -- apparently the e-mail was not opened that we sent yesterday.  Yesterday at around 2:30 in the afternoon, we sent an e-mail copy of this to the Prosecution, to all the Judges.  We filed copies with the OT -- or with the registry this morning, and I'm not sure how many copies I was able to distribute to the Court.

MS. MULVANEY:
Mr. President, Your Honours, we did not receive the e-mail.  I did not receive the e-mails.  I don't know if anyone else did.

MR. PRESIDENT:
None of us has received the e-mail because it is true, as Mr. Erlinder says, that the e-mail has apparently been up, but in fact there has been no correspondence coming in.  So that explains the matter. 

MR. ERLINDER:
Okay.  On the, on the most -- first of all, on the procedural issues and the timing issues, those are quite clear, and I'm going to bypass them for just a moment because they're in the motion, I think quite clear.

But the other issue has to do with the nature of the reports and the article by this witness and the proper role of an expert witness in most court proceedings, and typically the role of an expert witness is to bring to the court information that is not within the ability of either the legal community or ordinary people to evaluate and understand.

In short -- and I'd be happy to elaborate on both of these issues at the pleasure of the Court, but I thought perhaps it might be worthwhile to take a moment to read the motion before I begin expounding.

MR. PRESIDENT:
Yes.

MR. ERLINDER:
But it's up to the Court, of course.

MR. PRESIDENT:
Thank you. 

MS. MULVANEY:
Mr. -- Your Honours, if I may, the Defence have known for over a year that this witness is coming.  She teaches human rights law at Harvard.  She's a member of Human Rights Watch.

MR. PRESIDENT:
I would kindly -- all we want to do now is simply to find out what is in this motion.  Some of the issues raised by Mr. Erlinder would seem to fall squarely within the 94 bis contestation, with other words, the issue of whether she is an expert or not, and that is something we will have to rule on at some time. 

MS. MULVANEY:
I would -- I'm sorry.  My suggestion is we start the testimony and take the objections as they come.  It's -- if you look -- I always go back to the federal rules of the United States when I don't have substantive rules here, but if you look at the federal rules 702, 703, 704, these -- her testimony falls squarely within that.

MR. ERLINDER:
Mr. President, I --

MS. MULVANEY:
We have other witnesses come here as experts.  I mean, I really think we just need to go ahead and start the testimony.

MR. PRESIDENT:
But now, again, we cannot move ahead until we have read a motion and found out what it is about.  That's all we're doing now. 

Now, why don't we all spend 30 seconds to glance through this in order to find out whether we need an oral explanation from Mr. Erlinder or not.  So let's now pause for one minute, shall we? 

Mr. Erlinder, we have now had a chance to look at this motion to exclude the testimony and report of the proposed Prosecution witness, and as you rightly pointed out, it's clear from your motion that there are two different issues.  One is the question whether this is really an expert, and in connection with that, also whether what she's going to tell us, be it an expert or whatever capacity, whether that is something that shall be allowed, bearing in mind that the main rule of the Tribunal is direct evidence and that we have 92 bis as a specific procedure.

MR. ERLINDER:
Correct.

MR. PRESIDENT:
That's one part.  That is something we will come back to.  What we would like to hear you on now is the other issue, namely, the disclosure issue, because that's what we need to rule on before we decide whether she should be asked to come into the courtroom, and then we will deal with the other two issues at a later stage.

MR. ERLINDER:
Fine.

MR. PRESIDENT:
So if you could address us on that.

MR. ERLINDER:
I would be pleased to, Mr. President.  Mr. Skolnik --

MR. SKOLNIK:
I just wanted to say I want to join in his motion.  I forgot to say it before. 

MR. ERLINDER:
Mr. President, just to be explicit, we acknowledge that Nowrojee is an expert in international humanitarian law, but that's a different question than being an expert in facts or issues having to do with the impact of sexual assault on individuals. 

So -- but in turning to the issue that's first is the -- it's not only a disclosure issue, it's also a filing issue.  As the Court will recall, last Friday was the first time that the Prosecution made known to us when it was Nowrojee was going to testify.  And although it is true that Nowrojee has been on the witness list for some time, that the exact timing of her testimony was not known to us, and we assumed that the timing of her testimony would be consistent with the 21-day disclosure rule that would normally put her testimony on the 14th, which describes the timing of our motion.

In addition to that, there's an issue having to do with filing.  The rule also -- and let's see if I can direct your attention to particular aspects of the memo.

MR. PRESIDENT:
Before we leave the first point, why exactly is the deadline, according to you, the 14th of July?  What is it that triggered that?

MR. ERLINDER:
Well, I believe it's a 21-day disclosure.  It's spoken to in item 9 in the memorandum or in the motion.

The report was filed on June 17th, and then there was disclosure of errata on June 23.  And if we take the rule literally, that would mean that the 21 days of the final report being disclosed to us would be June 23, which would make July 14th the earliest date in which she could testify, which is, I think, fairly clear. 
And then in item 10 we discuss the other issue, which is the filing of the book, Shattered Lives.  There is a rule under 94 bis that states quite clearly that, "The full statement of any expert witness called by a party shall be disclosed to the opposing party as soon as possible and shall be filed with the Trial Chamber not less than 21 days prior to the testimony."

Since Shattered Lives was filed in the first week in July, we have not come close to the 21-day filing requirement that this rule requires, and consequently, we were reduced to having to respond over the weekend based on the surprise that these rules were not being followed.  So, I apologise to the Court for the need to respond over the weekend.

I believe that that summarises those issues, and it's primarily those two paragraphs that we -- to which we direct the Court's attention, and I have nothing more to say at the moment.

MR. PRESIDENT:
Thank you.  Has anyone got a copy of this errata document filed on the 23rd of June? 

MS. MULVANEY:
Mr. President, Your Honours, in the binder that we have supplied to the personnel in the courtroom, if you go to the second tab and if you go to the last page of the second tab, that is the errata, is all it is.  It's a correction on footnotes.  And the reason there was a need for correction on footnotes is that there are two copies, a web copy of Shattered Lives and a hard copy, and some of the footnotes were wrong in the report and so we filed an amendment. 

MR. PRESIDENT:
When you say tab 2 in that -- in my tab 2 I find the document NOWRBIO-1.

MS. MULVANEY:
Yes.

MR. PRESIDENT:
And it runs from page K0295037 to 54, source material.  That's where that document stops, and I did not see any errata under that tab.

MS. MULVANEY:
The last, the last page is -- looks like it's a --

MR. PRESIDENT:
Here it is.

MS. MULVANEY:
-- transmission sheet, and on the back is the errata.

MR. PRESIDENT:
Thank you very much.

MS. MULVANEY:
Okay?  And just so the Court is clear, Shattered Lives was disclosed to the Defence, and if you go to your last tab in your book there's the disclosure record, and in 1998 and '99 -- in '98, it was disclosed to the Defence.  And it has been well known in this courtroom that Shattered Lives was considered the witness's expert report, and I really find this rather disingenuous. 

The information that's discussed in paragraph 10, that it wasn't filed until last week, is particularly disturbing because they've been on notice for years.  Last week we gave them a courtesy copy of Shattered Lives so that we would all be using the same document, because there's two documents, the web version, which Mr. Skolnik came and showed us, and he says, "Is this the one you're going to be using?"  And we said, "No, it's the other one."  He goes, "Would you be so kind as to give us a copy so we can all proceed in an orderly way in the courtroom?"  So we gave him a copy, and this is what happens.  I find it rather appalling. 

MR. ERLINDER:
Mr. President, may I respond to --

MR. PRESIDENT:
So Mrs. Mulvaney, you want us to have a look at document FIDHHRW-1 to see the disclosure date originally? 

MS. MULVANEY:
That is correct.  And did you find it in the binder? 

MR. PRESIDENT:
The Shattered Lives book is there.  Just draw our attention to where we find the disclosure date originally.  It is that the last column here, and we find the list, Ntabakuze, 12th October '98? 

MS. MULVANEY:
That is correct, Your Honour.

MR. PRESIDENT:
All right.

MR. SKOLNIK:
Mr. President, I wonder if I could speak to that particular matter. 

What Ms. Mulvaney says is true that I came to see her last week and I said I had a copy of Shattered Lives which my assistant found a day or two before I showed it to her on the internet while doing a search for it.  But I take issue with Mrs. -- it's true also that I said to her I think we should all be using the same document if we're going to have to use this thing. 

Now, I would like to point out to the Chamber, I've discussed with my legal team and Mr. Constant, we never received disclosure of that book, either in 1998 or ever.  Not only that, I would like to remind the Chamber that the question of the issue of Ms. Nowrojee's report was raised by the Bagosora team in some proceeding, I can't even remember which one, but it was, I think, towards the end of the year 2002.  And the Chamber at that time, without ruling, strongly suggested in its decision that the Prosecutor provide the report, the actual report of Nowrojee, as soon as possible.  And so I'm surprised that we never got it until June the 23rd, 2004, notwithstanding that the Chamber had suggested that the expert's report, if it was ready, should have been produced, and it was ready at that time.

So, A, we were caught a bit by surprise because there was no reason to disclose it at the last minute, unless it's just to destabilise the Defence so that we don't have enough time to really prepare; but I would also agree with Mr. Erlinder that the issue of the 21 days is 21 days, and that's a strict rule, and it should be strictly applied, and I don't think it has been -- the Prosecution is in conformity with Rule 94 bis on that 21-day delay.  The 21-day delay is an extremely short delay, and it should not prejudice the Defence.

MS. MULVANEY:
Mr. President, Your Honours, if it would assist the Court, we could withdraw the errata.  The only reason it was filed is to make it more convenient for the Court because there were some mistakes in the numbering. 

MR. ERLINDER:
At the Court's pleasure, Mr. President. 

MR. PRESIDENT:
Did you want to say anything, Mr. Erlinder? 

MR. ERLINDER:
I do, Mr. President.  Notwithstanding the accusations of disingenuousness and the response that 
Ms. Mulvaney finds the requirements of Rule 94 bis to be appalling, nonetheless they are binding on both parties.  And there are two issues:  One is the disclosure issue, and the general issue of fairness. 

We want to make clear that there are two separate issues.  One is having to do with the report, and that report, with the errata, is close to but does not meet the 21-day requirement.  And however, even if we were to accept Ms. Mulvaney's assertions that it's not necessary for her or the Prosecution to follow the rules explicitly as long as somehow they are generally fair, I would suggest that with respect to Rule 94 bis and the issue of filing, that issue is absolute and is not subject to an argument that, "Even though we didn't follow the rules explicitly, we should be allowed to go forward because, heck, everybody knew what it was about, anyhow," which essentially is the argument I heard today.

And the filing requirement, which is the subject of number 10, is a separate and distinct issue as related to the book.  And unfortunately or fortunately, both parties have to abide by the rules of the Tribunal in putting on their evidence, and what we're suggesting is that those rules should be followed in the case of Ms. Nowrojee, or Attorney Nowrojee, irrespective of the questions of her expertise with respect to the nature of the proposed testimony.

So, just as we're clear, it's not a general notice and fairness issue, it's also a filing issue that apparently has no fallback or variation, at least that's indicated by the rule itself. 

MR. PRESIDENT:
We are now dealing with disclosure and filing.  When it comes to the first issue, whether the 21 days' time limit in Rule 94 bis has been complied with, we find it obvious that it has, and the errata certainly doesn't change that, and you don't have to withdraw your errata page, Mrs. Mulvaney.  So that's that one.

When it comes to the other one, we will, for the time being, note that according to official documents, the FIDHHRW-1, this was disclosed, to both teams that have asked for the floor, on the 12th of October, 1998.  We note that we will ask the registry or the Prosecution to show us a copy of that disclosure, but -- and then we will rule on it when we have received that document.  But based on what we see here, it seems to be disclosed, this book, well in advance, namely, in '98, but we will come back to that later.

This implies that we can now ask the next witness to come into the courtroom, and we will deal with all the other issues.  And I note that there is not only this motion filed this morning, but there is also a motion from all Defence teams in relation to the status of the witness, and the way we will proceed now is, again, simply to have this witness explaining her expertise, et cetera, et cetera, and then it will be a voir dire round.  And we will rule on all the remaining issues in the Ntabakuze motion filed today, as well as all the other motions, later on. 

Anything to add before we ask her to come in? 

MR. ERLINDER:
Just for the record, Mr. President, the -- I want to make clear that the 21-day filing issue, of course, is separate than the disclosure issue, and I believe that that's one of the issues that still remains to be resolved, that the Court has not ruled upon that yet.  Do I understand correctly? 

MR. PRESIDENT:
Why do you make this difference between filing and disclosure, Mr. Erlinder? 

MR. ERLINDER:
Because Rule 94 makes that distinction, and I read out the language cited in rule -- in paragraph 10.  The two sections of the rule seem to make a distinction with respect to disclosure and filing, and that's what I want to draw to the Court's attention. 

Even if it is true that the book was revealed in 1998, although there is some question about that -- I'm not able to speak to that since I was not here -- that relates to the first part of the Rule 94 bis (A) that says it should be as soon as possible, but in terms of the disclosure to the Defence.  However, the second part of the rule says specifically that, "That full statement of the expert witness shall be filed with the Trial Chamber not less than 21 days prior."

So our submission would be that even if the Court were to conclude that the disclosure was sufficient in terms of basic fairness issues, there's a second requirement that requires the filing of that document within 21 days, and that seems to be a requirement that is not subject to variation. 

And so I'm hoping to direct the Court's attention to that issue.  And of course, I will abide by the procedure established by the Court, but this is an issue that really needs to be decided, I think, or certainly can be decided, before the witness comes to testify.  Because if that rule is what it seems to say, that we do have a 21-day filing violation, that can't be cured at the moment without the passage of time.

MR. PRESIDENT:
But this is well in conformity with what we just ruled. 

Will you also, Mr. Matemanga, then, look into the archives and see whether there was not only a disclosure in '98 but also a filing in '98. 

Do you have anything on that, Mrs. Mulvaney?

MS. MULVANEY:
Mr. President, Your Honours, I just wanted to bring to the Court's attention that this was a public document.  It was published in 1996.  Counsel has been on notice for a very long time that it was going to be used in this case.  I think that -- I'm not even sure -- it's such an abstract argument that 
it's --

MR. PRESIDENT:
And all this we will come back to, but all we did now is to say that we're not actually ruling on the book yet, and -- but we have an inclination, as I indicated, and we'll come back to that later on when we have the necessary documentation.  But now we must get this person into the courtroom.

Mr. Matemanga.

Good morning, Madam Nowrojee.

THE WITNESS:
Good morning.

MR. PRESIDENT:
Do you have a document in front of you there? 

THE WITNESS:
I do. 

MR. PRESIDENT:
Does that contain correct information about your personal particulars? 

THE WITNESS:
Yes, it does.

MR. PRESIDENT:
All right.  Now, you have to -- we will later come back to your exact status, but whenever you are asked questions in the courtroom, like any witness, you, of course, have to tell the truth, and 
Mr. Matemanga will now take your solemn declaration. 

(Declaration made by Binaifer Nowrojee in English)
MR. PRESIDENT:
And you confirm that this is your signature at the bottom of that document; is that so?
THE WITNESS:
It is.

MR. PRESIDENT:
Yes, all right. 

MR. SKOLNIK:
Mr. President --

MR. MATEMANGA:
P. 288.

MR. SKOLNIK:
I just wanted to point out, my team doesn't have a copy of this personal information sheet.  The only thing we got by e-mail was from Mr. Nyiti, I believe, who give us the documents.  There were two sendings of the documents they intended to use in the examination-in-chief of the witness. 

MR. PRESIDENT:
All right.  We will make sure that extra copies are being made of that document, but it's not a very contentious document, I would think, so we will enter it now. 

Because of this interruption I didn't hear the number.  Can you come back, Mr. Matemanga.

MR. MATEMANGA:
P. 288.

MR. PRESIDENT:
P. 288, that's admitted.


(Exhibit No. P. 288 admitted)
MR. PRESIDENT:
You will be asked questions now, first by the Prosecution and then by the Defence, and there will be two rounds, first concerning the question of your status and then the substance, possibly, of your testimony. 

THE WITNESS:
Thank you. 

MS. MULVANEY:
Mr. President, Your Honours, just in response to Mr. Skolnik's problem, it's under the first tab in the binder, and I think all Defence counsel have been given a copy of the binder. 

MR. PRESIDENT:
Well, all three of us have it up here.  It's surprising that you don't have it on the first tab there, 
Mr. Skolnik, but anyway --

MR. SKOLNIK:
Sir, I have to apologise.

MR. PRESIDENT:
-- copies will be made.

MR. SKOLNIK:
I have it.  Mr. Constant hid it under his documents.  We plead guilty to that one. 

MR. PRESIDENT:
So can we now start with the --

MS. MULVANEY:
Yes, we can.

MR. PRESIDENT:
-- testimony, please.

BINAIFER NOWROGEE

first having been duly sworn,

testified as follows:

VOIR DIRE

EXAMINATION-IN-CHIEF

BY MS. MULVANEY:

Q.
Would you please state your name?

A.
My name is Binaifer Nowrojee.

Q.
And for whom are you employed?

A.
I work for a non-governmental organisation called --

THE ENGLISH INTERPRETER:
Mr. President, from the interpretation booth, the interpreters request the counsel and witness to pause between the questions and answers.  Thank you. 

MR. PRESIDENT:
Did you both hear that?  Do you have your headset on? 

THE WITNESS:
Should I keep my headset on --

MR. PRESIDENT:
Yes, please.

THE WITNESS:
-- even in English?

MR. PRESIDENT:
Because there may be some useful information there, and one of the elements is that you need to pause between question and answer because of the translation. 

BY MS. MULVANEY:

Q.
How long have you been employed by Human Rights Watch?

A.
I've worked for Human Rights Watch since 1993.

Q.
And do you have any other employment by sides Human Rights Watch?

A.
I'm also a lecturer at Harvard Law School in Cambridge, Massachusetts.

Q.
And what is the subject matter that you teach at Harvard? 

A.
I teach a human rights class at Harvard Law School which deals with aspects of what it's like to be a practitioner in human rights, so an examination of the human rights field and then, as well as that, methodology, investigative methodology, how to -- how to conduct a human rights mission, how to put together your message and package it in order to bring it to the attention of policy makers.

Q.
And how long have you been teaching there, I'm sorry?

A.
I taught there -- last year was the first year, and I will be also teaching in this following academic year.

Q.
Can you please tell the Court the kinds of things that you teach the students when you talk about how to put together a human rights mission?  What exactly does that mean? 

A.
What it means is that, you know, some human rights courses deal with just the international law and what the standards are.  The course that I teach is to help students who will be -- become human rights researchers.  So what we do is we do sort of role playing exercises, where they go through and they do actually interviews, and we go through interviewing methodology, things to look out for, security concerns for both the people who you interview as well as yourself in the course of work, because oftentimes you're travelling to insecure areas that have had conflict or are currently in conflict. 

Once you have the information, what sort of -- how to, to evaluate its credibility, how to -- how to corroborate information if you receive information from various sources, how to choose your interpreter, and how to make sure that your interviewing environment is a conducive environment for the victims whom you are interviewing, how to ensure that you do not aggravate trauma in the course of doing your interviews. 

And then once you have collected your information, what do you do with it?  How do you, how do you write it up?  How do you categorise?  You know, what information is definitive, what information is partial, what information is not credible, in order to then make a determination as to how you draw conclusions from what you have gathered. 

Q.
You mentioned corroboration when it comes to witnesses and witness statements.  How do you suggest to the students they do that? 

A.
Basically, you try as much as possible to go to the primary source, and so as much as you can, you try and speak to the victims of an abuse whom have had the violation against them.  That is not always possible, but that's preferable.  And so that's your first line of interviews that you always look for: the people who themselves have been attacked or have been hurt or harmed.  And so you go to a place and you look for those people.

Then you speak to others as well in order to ensure that those testimonies are corroborated by others who have either seen a larger number of people or who have another, have another experience of what has happened, so others who have gone to the field such as journalists, humanitarian workers, hospital workers, government officials, rebel officials.  It depends what the situation is, where you are going, but you will then speak to a larger number of people.

And then in addition, you will also do some research to ensure that you are looking at other documents that have been produced about the situation. 

Q.
Do you have the students sort of do a mock mission?  Do you have them plan out a mission? 

A.
We have, we have two classes where we basically give them a scenario, which is a very realistic scenario, where they have a two-hour period, where they are being sent supposedly to an area by a helicopter, to a war-torn area which has been secured by peacekeepers.  They are going to that area, and there are six or seven witnesses whom they will interview.  Some of these witnesses will give them false information; some of them will give them partial information; some of them will give them accurate information, but no one person will give them the entire story.

They will interview these mock witnesses, and then they will have one hour to put together a report which will be sent back to their supposed headquarters, their human rights organisation, in order to put together a briefing for the UN Security Council.  So they do that, and at the end of that session they get up and they read what they have written, and then we discuss the various aspects of -- what are some of the dangers and pitfalls?  How do you ensure that you do not -- you're not a purveyor of false information or misleading information?  What are the checks and balances that you will put into place to ensure that you draw, as best as you can, conclusions?  Because in any of these situations, you know, areas of conflict and drawing information from conflict situations is always difficult, and so you're working under constrained situations always, but how do you best draw out the patterns. 

Q.
When you talk about the constraints, is it something that -- do you also talk about budget or how much time you will be able to spend in a particular area? 

A.
Absolutely.  We -- you know, all of the constraints that come to bear in reality are raised in the course of doing the course.  And the mock interviews that we do are within a time constraint, and so what they come up with they have to come up with in the course of the two-hour class, which in fact is not, is not completely removed from the reality of a situation, depending on where you're going.  Sometimes you do end up being in a place where you have six hours and 50 witnesses, and you have to make a decision as to how you will select these witnesses and how you will use your time. 

Q.
When you teach about human rights violations, what do you include in that topic?  What kind of violations are you looking at? 

A.
What you are looking for -- one of the first steps that you take when you start to do a human rights mission is that you look at the international law, because oftentimes just because something feels wrong or because it is wrong doesn't necessarily mean under international law that it is a violation of human rights.  And you look largely at the major covenants, the international covenant on civil and political rights and economic and social rights -- but there are other conventions an as well: torture, genocide, et cetera -- and you determine what, what the international law is out there. 

Oftentimes you are going knowing that you're looking at a certain area, but sometimes you go to an area and you find things that you didn't know about.  So, for instance, I've done a lot of documentation on the Liberian civil war, for instance, and you would go into area and there would be no news about what's happening, and you would get there and you would find, you know, reports of a massacre or reports of, you know, abductions or reports of rape, whatever it is, and then from there you would start to do your investigation.  But it's important to know what the international law is so that you understand what you are investigating will have some bearing on being a human rights violation. 

MR. PRESIDENT:
How often do you teach at Harvard?  This course you had last year, what was its duration?

THE WITNESS:
It's a one-semester class, which is a three-month, a three-month course.  And last year was the first year I taught it.  In September, I'll be teaching it again. 

MR. PRESIDENT:
And when you say three months' course, is that a three months' course over three months or in a period of three months covering much fewer days?

THE WITNESS:
It's a once-a-week seminar for two hours, from about the beginning of September to the first week of December. 

MR. PRESIDENT:
So it's 12 double hours?

THE WITNESS:
Fourteen, I think.

MR. PRESIDENT:
All right. 

THE WITNESS:
Yeah.

MR. PRESIDENT:
Something along those lines.

THE WITNESS:
Yeah.

MR. PRESIDENT:
Thank you. 

BY MS. MULVANEY:

Q.
You mentioned massacres as one of the things that you might see when you go into a community on a mission.  What other types of human rights violations do you look for? 

A.
It depends on the situation that you're going into.  In conflict situations, we usually are looking at issues such as killings, abductions, rape, forced labour, forced conscription, conscription of child soldiers.  In refugee settings, we're looking at protection issues for displaced persons who are fleeing, for people within their country, internally displaced populations that have not crossed the border; we're looking at violations occurring as, you know, for people who have not been able to cross a border.  In non-conflict situations, we look at things like freedom of expression, freedom of assembly, association, torture, police brutality.  These are some of the issues that I've looked at in the course of my work over the last 15 years. 

Q.
You mentioned sexual violence, and is it something that you discuss in your class with your students?

A.
Yes, it's -- in fact, we devote a whole class to that session, looking at some of the issues of methodology around that.

In most situations of collecting human rights violations, you will find that people are generally forthcoming to discuss what has happened to them, and they will explain to you; not just you, but sometimes even in public settings they feel comfortable discussing what has happened. 

The methodology, interviewing methodology for rape victims is very different.  Worldwide, sexual violence and -- carries a stigma and a taboo attached to it.  And because it's also connected to sex, which is an intimate part, people generally feel oftentimes constrained to speak publicly about what has happened.  So when you do interviews with rape victims, one of the very important things to ensure is that the conditions of interviewing are conducive, so that you look at ensuring that the safety and privacy of the rape victim is secured before you start an interview.
The other thing that I have found and that we teach in the classes is that the fact that interviews with rape victims tend to take longer than with other victims of human rights violations.  Oftentimes, rape victims will speak about other violations.  They will speak about violations that have happened to their family members, but they will not, themselves, volunteer that they have been raped or what has happened to them specifically.  It's important to give them the space to speak, it's important to let them feel comfortable, and then to begin to ask the questions about rape later on in the interview.  So, that's another aspect that we go through.

A third area is the issue of interpreters.  Oftentimes, you're working through an interpreter, and it's very important.  Your choice of interpreter will make a rape victim either feel comfortable or not, depending if it's a male person, if it is a person -- depending on where you are, which kind of situation you're in, someone of the same ethnic group or someone of the same religious group. 

Also, that your interpreter has to -- you have to make sure that your interpreter understands that ‑‑ when you interview rape victims, oftentimes euphemisms are used.  So people don't say "I was raped"; they don't use those words directly.  People don't use terminology of body parts, anatomy, directly: vagina, penis.  People don't speak like that.  And it's important to understand that you will hear euphemisms, but that you will also, in the course of interviewing, still have to determine exactly what happened and to ask questions in a sensitive manner.

You also have to ensure that your interpreter, because every language has these euphemisms, that you go through with your interpreter some of the different words and what those euphemisms are so that you can ensure that your interpreter also is asking and translating the questions in a sensitive manner.  These are the types of issues that we go through.

The other thing that, again, I've also found in terms of interviewing rape victims is that they are more comfortable if you can find an interlocutor whom they can trust, so identifying who those interlocutors are, who those people are that the rape victims trust who can lead you to them.  You'll never be able to just knock on the door and say, "I hear you're a rape victim.  Can I interview you"; unlike some other human rights violations where you can knock on the door and say, "I hear you were a political detainee.  Can I interview you?"

And so the lead-up to creating an environment will determine whether you get a rape interview or not.  And even then, I have found, in the course of my experience, there will be some cases where women will still not admit that they've been raped and still not want to talk about it. 

Q.
Do you also discuss in your class the types of sexual violence that may be encountered? 

A.
We do in passing, but it's not a direct part of the class.  But clearly, I mean, you know, the forms of sexual violence -- the forms of violence that are directed against women on the basis of their gender are varied, and so that comes up in the course of discussing the methodology, but we don't do a specific class on that.  So different things, forced pregnancy, confinement, sexual slavery, gang rape, individual rape, you know, there's a variety of forms of sexual violence. 

Q.
About how many rape interviews have you been involved with over your career, if you can just estimate? 

A.
I would estimate in the hundreds. 

Q.
Prior to your employment with Human Rights Watch, for whom were you employed? 

A.
I worked for three and a half years for an organisation called the Lawyers Committee for Human Rights in New York, which is also a non-governmental group.

Q.
And what type of -- what were your duties at that -- in that position? 

A.
I was a staff attorney responsible for Africa, and I did the same sort of work, documenting human rights abuses, but in this case it was solely around issues to do with the rule of law, judicial independence, harassment of lawyers, those sorts of issues, because it's a organisation that deals with rule of law issues. 

Q.
What are your duties at the Human Rights Watch? 

A.
At Human Rights Watch I'm what's called a researcher.  I travel to various areas in Africa.  I work specifically for our Africa division; I travel to areas within Africa.  I document human rights violations.  I then write up the reports or do the letters, or whatever it is that we are putting together with that information; and then I will conduct meetings or make presentations, speeches, take these issues and bring them to the attention of policy makers, so policy makers in terms of government officials, United Nations officials, the media, a range of different -- to raise attention to what is happening. 

Q.
Can you please explain to the Court how you go about arranging a mission? 

A.
The first thing you do, once you have decided that you are travelling to an area to look at an issue, is to start to put together a list of contacts and to begin to read information about the situation that you will be looking at, especially if it's the first time that you are going to a place.  Oftentimes, if it's the fourth, fifth, sixth, you have that familiarity.  Once you have done that, then you start having conversations with people who have either been there or who are there that you can reach by telephone, in order to begin to get an idea of what you will do when you arrive in the country.  You will also take stock of the security situation, see how security is, where -- what access to which areas you can get, how you will travel once you reach within the country. 

All of those issues, the logistics and the substantive content, as much as you can do beforehand, both through written documents and through conversations.

Then once you get to the country, usually you land in the capital city, and your first, sort of, line of appointments will be with your colleagues, which tend to be the national human rights organisations, and you will have a range of meetings with them to discuss the situation and to begin to start to figure out how exactly you will begin to get to the victims of a human rights violation.  Sometimes they're in the capital city; you can go to them directly, it's not problem.  Other times, they're in remote areas or you're trying to get a spread throughout a country and you're trying to figure out different places.

You try and vary your sources.  You never, ever want to have only one source as your interlocutor, so that you are looking for a broad range of different types of people who will, who will help you to get to the victims.  And your priority is always, as much as possible, to speak to the victims themselves and to hear it from them, and so that's where the bulk of your time is spent.

In addition, you will look at what we call secondary sources as well.  So in any area you will go and speak to humanitarian organisations, you will go to the hospitals and speak to the doctors and nurses who are there, you will speak to journalists who have written articles on this issue.  You will speak to, you know, parish priests who live in the area or, you know, imams who have a mosque in the area, depending on the religious group there.

You will also, if possible, speak to government officials about their perspective about what is happening and how they see it; and then, depending on the area, United Nations agencies.  Again, that tends to be more in conflict situations.  United Nations High Commissioner for Refugees or UNICEF, the children’s rights organisation, or if there is a peacekeeping operation, you'll go and speak to the peacekeepers.  So, a range of different sources.

Q.
Approximately how many missions have you gone on? 

A.
Since 1989, I would say that I've gone on about, I would say, 20 missions, and then I've also done other trips that are considered advocacy trips.  So, those are not human rights missions in terms of documenting, but, for instance, I will go to Geneva to the UN Human Rights Commission meeting, or I will go to Addis Ababa and meet with African union officials.  So there's other advocacy trips, but they're not fact-finding missions.

Q.
Let me refer you to the third tab in your binder, and can you identify what that is? 

A.
Mine are not numbered, so I think it's my resume.  Am I correct?

Q.
That is correct. 

A.
Okay. 

Q.
Is that -- that is your resume?

A.
It is my resume.

Q.
Okay.  And if you turn to the third page, can you explain to the Court what that is, the third page? 

A.
The third page are a list of publications, human rights publications that I have been involved in authoring or co-authoring in the course of my work.  And I would like to just add, it's not in its entirety; it's a sample. 

MR. PRESIDENT:
On this page, I see that the two first entries contain reference to co-authorship or editors; the others do not. 

THE WITNESS:
That's correct.

MR. PRESIDENT:
Now, does this imply you only co-authored the first two or all of them? 

THE WITNESS:
No, when -- at Human Rights Watch generally, any document that we write is always reviewed by a number of people.  And so depending on what the issue is, for instance, if I'm writing a report on a children's rights violation, my colleague in the children's rights division will also read it and edit it, but that's not considered being a co-author.  When I put co-author, it means that myself and the colleague I worked with actually wrote jointly the report in a, in a very coordinated way. 

My -- in terms of other reports at Human Rights Watch, the procedure is as follows:  Usually a single person will do the first draft, and that person is considered the author.  Others in the organisation will read it and will edit it, depending on whether they are country experts or thematic experts, or we have a legal department that reads it for legal read.  We have a programme department that reads it to ensure that all our reports take, you know -- that we're not contradicting each other in terms of policy issues.

So any report that I write that's a human rights report will have the hand of others in it, but I will be -- if it does not say that I was the co-author, it means that I was the person who drafted the first draft. (Pages 1 to 25 by Diane Hermann)
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MR. PRESIDENT:
So you have been involved in all these publications listed on that page.

THE WITNESS:
Correct. 

MR. PRESIDENT:
And I see co-authorship is also mentioned in relation to this violence against women in South Africa, so there are three co-authors here, apparently.

THE WITNESS:
That's correct.

BY MS. MULVANEY:

Q.
Let me just ask you a question on that point.  You've got -- you have the publication Shattered Lives listed.  Were you the primary author?  Were there other people involved?  Can you just explain that to the Court?

A.
Sure.  In fact, that's a very good example of how Human Rights Watch worked.  I travelled to Rwanda with a colleague.  There were two of us who went for the human rights mission.  When we returned, I drafted the first draft of that report, and then I showed it to my colleague who had travelled with me, to ensure that it agreed with her impressions, since she had been with me in the field.  And then because it was a report on Rwanda, it was shared with the colleague who is a Rwanda researcher, Alison Des Forges, who also took a look at it.  Because it was a report that was on women's rights issues, our -- the head of the women's rights division also took a look at it.  And so different people have a hand in ensuring that different aspects of it are -- are correct and are -- you know, fit in with their vision of things, and they add and they edit the report.  So the final report that comes out also has their hand in it, but I am considered the author of that report from the perspective of Human Rights Watch, since I was responsible, not only for writing it, but then for inputting the edits and ensuring the final draft.

Q.
Can you explain to the Court how you became involved with the Rwandan mission?

A.
Sure.  In 1996 the women's rights division of Human Rights Watch had decided that it would like to look at the issue of sexual violence during the Rwandan genocide.  The Africa division had been looking at other aspects of what had happened in the genocide, but there had been nothing specifically done highlighting this issue.  And there had been a lot of discussion about the -- the -- whether there had been sexual violence, the fact that we were hearing reports of it, but there hadn't been any comprehensive documentation on it.  And this came actually in the wake of the widespread publicity around the mass rapes of Yugoslav women in the conflict there.  And so our organisation had done a lot of documenting those rapes, and it was decided that we would do -- make a similar effort to do the same thing in Rwanda.  And so it was decided that we would send a mission to look specifically at that issue, even though we had an office in Rwanda at the time, in Butare, that was documenting genocide crimes, and we had a Rwanda researcher who was looking at aspects of human rights, but it was determined that we would highlight this issue and look at it separately, and so it was considered that a separate mission would be sent.

Q.
And I'm sorry, you may have said, but what year was that?

A.
That was in 1996.

Q.
In preparation for that mission, what did you do?

A.
When -- when I first started, I talked to a number of people who were in either Europe or the United States or Rwandans who were in the diaspora about the situation, what had been written, what I could read, what I could lay my hands on, and what they had heard about the situation of sexual violence during the Rwandan genocide.  I was also looking to put together a list of contacts, so I spoke with them in order to also see which -- who would be a good contact once I arrived in Rwanda.  

Amongst some of the others -- some of the people I spoke to, for instance, was a Belgian filmmaker who had just made a film on the women who -- of rape -- the raped women who had had children as a result of rape.  I also spoke with a Rwandan journalist who had written an article on the situation, who was passing through.  I read through a report done by a humanitarian organisation called Médecins sans frontiers, about a doctor's experience of having treated these rape victims in the course of her work there. 

So I put together as much as I could from the outside, and then my colleague and I travelled to Rwanda and spent a month in Rwanda.  We started in Kigali.  We went and met with survival organisations, women's organisations, human rights organisations, and we asked -- we asked around for people to assist us to begin to identify rape victims and to lead us to rape victims.  Some of those were dead ends.  Some of them led to rape victims through a variety of sources.  We also spoke with women in general who weren't with organisations, who took us to their communities and introduced us to rape victims within their communities. 

After we had collected a substantial number of rape testimonies, we also met with a number of other what I call secondary sources.  We went to the hospitals.  We interviewed doctors.  We interviewed nurses.  We interviewed journalists.  We also interviewed humanitarian organisations there such as Oxfam or Médecins sans frontières, others who were providing humanitarian care to survivors generally, but women specifically we were looking for. 

We also went to the Rwandan government, met with representatives from the ministry of women and family, the ministry of justice.  We met with local prosecutors.  Within the UN system we met, actually, with ICTR staff, with UNAMIR staff, which is peacekeeping -- the peacekeeping operation there at the time, the UN human rights operation.  So a variety of sources.  So going from specifically the victims all the way up to more general. 

MR. ERLINDER:
Mr. President, I just want to interpose a small continuing objection here.  This witness has referred several times to the Rwandan genocide.  I believe that one of the issues in this proceeding is whether or not there was a genocide, the nature of the killings.  And I would respectfully request that the witness refrain from drawing legal conclusions regarding the nature of the events in Rwanda.  We certainly are interested in her -- in her factual presentation, but I would hope that we would not have her drawing conclusions from facts that are not apparently within the scope of her expertise and really invade the province of the Court.

MS. MULVANEY:
Mr. President -- 

MR. PRESIDENT:
I don't need to hear you on that. 

You may use whatever words you like, Madam.  What matters is what the Court will find at the end. 

And we take it for what it's worth, Mr. Erlinder.

Please proceed.

BY MS. MULVANEY:

Q.
If I can just take you back, before you went to Rwanda, did you look at the media that was coming out of Rwanda?

A.
In fact, in the course of the research, one of the things we looked at and that came out in the course of our research was looking at the role of the media in the lead-up to -- to the 1994 genocide, and so I did look at that. 

Q.
Okay.  And --

A.
Can I speak a little bit about some of my findings there, because I think that --

MR. SKOLNIK:
I have an objection to that because we're dealing with her qualifications now, and if she wants to get into the substance, I think it's not appropriate to do it on this voir dire, but only in the event that you qualify her as an expert that she can deal with the substance. 

MS. MULVANEY:
Mr. President, Your Honours, it's at the Court's pleasure.  We could stop now and address her qualifications.  It's -- they mix together, and so my preference would be that they deal with her qualifications in cross-examination.  I think it makes it much cleaner, but if the Court does not want to do that, we could pause here and they could do a quick voir dire of the witness.

MR. SKOLNIK:
Yes, that's what we want to do.  That's exactly what we want to do.  I thought that was the procedure, Mr. President, that you suggested we were going to follow, that we would voir dire the witness first as to her qualifications.  Then there's two possibilities:  Either she's accepted as an expert witness or she's not.  So that would be the logical way of doing it. 

MR. PRESIDENT:
We think that's the cleanest way, Mrs. Mulvaney.  Do you have any other questions concerning the qualification issues, please?

MS. MULVANEY:
Mr. President, Your Honours, I'd like to submit the witness's resume at this time.  Where's 
Mr. Matemanga?  I'm sorry, I don't know the P number that it would be.

MR. PRESIDENT:
P. 289 maybe.

MR. MATEMANGA:
P. 289.

MS. MULVANEY:
Thank you. 

MR. MATEMANGA:
P. 289.

MR. PRESIDENT:
Thank you very much.  And that can be admitted anyhow. 

(Exhibit No. P. 289 admitted)
MR. PRESIDENT:
Now, Madam Witness, for how long did this mission to Rwanda in 1996 actually last?

THE WITNESS:
It lasted one month.

MR. PRESIDENT:
Was that your first trip to Rwanda?

THE WITNESS:
Yes, it was.

MR. PRESIDENT:
Have you been there since?

THE WITNESS:
I have.

MR. PRESIDENT:
How many times?

THE WITNESS:
I have been back -- I went back again in 1996, just for a meeting, and it was two-day meeting, so I don't know if that counts.  I was then back in 2000 for some time.  I have been asked by the ICTR to come and meet the Office of the Prosecutor at that time.  And then in 2003, I returned again, and I spent three weeks in Rwanda.

MR. PRESIDENT:
And when you said that in 2000 you stayed for some time, do you remember approximately what that means?

THE WITNESS:
I think it -- in 2000, I was only there for about a week.

MR. PRESIDENT:
Yeah.  And what did you do during these other three missions?  I understand that the first mission in '96 was more a follow-up.

THE WITNESS:
In 1996, I travelled to Rwanda for the first time for one month in order to conduct this investigation.  I went to Rwanda later that year but for a two-day meeting that was held by Jesuit refugee services.  A lot of my work deals with the situation of refugee populations, and so that meeting, while it was based in Rwanda, actually was not to do with Rwanda.

In 2000, the Office of the Prosecutor asked me to come and meet with them to talk to them about my findings, and they brought me to Kigali and I had meetings there at that time.

And then in 2003, I went independently to Rwanda.  I took a leave of absence from Human Rights Watch and I went to Rwanda, and I interviewed women generally, and rape victims specifically, about how they view the International Criminal Tribunal for Rwanda.  I was interested to see how international justice is viewed from the perspective of the rape victim, and I spent my time there, about three weeks, doing that.

MR. PRESIDENT:
Anything else we should know about your knowledge concerning Rwanda?  Now we have noted these trips.

THE WITNESS:
No.  My -- the only thing I would say is that I went to Rwanda as a thematic researcher.  I'm not a Rwanda expert in terms of having many years of study of the Rwandan culture or anything like that.  My -- I was asked to go by Human Rights Watch because I have experience in interviewing sexual violence victims and because I -- I have developed a thematic expert (sic) in gender-based abuses. 

JUDGE REDDY:
The missions, I think the hundred-odd missions, were most of those in Africa?

THE WITNESS:
I do work only in Africa. 

MR. PRESIDENT:
Thank you.

Defence? 

MR. SKOLNIK:
Good morning, Mr. President.  Good morning, Judges.

VOIR DIRE

CROSS-EXAMINATION
BY MR. SKOLNIK:

Q.
Good morning, Madam Witness.  In talking about your qualifications, I take it that you're not a psychiatrist; am I correct?

A.
That's correct.

Q.
You're not psychologist; am I correct?

A.
Correct.

Q.
You're not a mental health professional; am I correct?

A.
Correct.

Q.
You're not a sociologist; am I correct?

A.
Correct.

MR. PRESIDENT:
Isn't this witness a lawyer? 

MR. SKOLNIK:
Yes, a colleague, but I want to establish -- we know what she is.  I want to establish what she's not. 

BY MR. SKOLNIK:

Q.
You agree with me you're not a therapist that's been involved with giving therapy to victims of sexual abuse or --

A.
Correct.

Q.
-- sexual assault?  Were you ever qualified as an expert in sexual assault matters before this Tribunal?

A.
No.

Q.
Were you ever qualified as an expert in sexual assault matters before the International Criminal Tribunal for the ex-Yugoslavia?

A.
No.

Q.
Why is it that you think that you can contribute to the -- to the fact-finding process in this case?

A.
When I went to Rwanda in 1996, it was to conduct a human rights mission to get an overview, to take a -- what we consider a typical sample that will illustrate what has happened.  And that is what I did, and through that investigation, I discerned certain patterns of violence that were directed at women on the basis of their gender and ethnicity.  It is those facts that I believe can assist the Court in their determinations.

Q.
Can you name me a conflict or a war where there were no rapes involved?

A.
No.  And in fact, that's precisely one of the defining features of sexual violence in armed conflict.  Sexual violence is routinely used as a deliberate tool of warfare to terrorise and degrade both the individual woman and also a larger community.

Q.
Tell me, with reference to your methodology, you told us that you spoke with various women victims, you spoke to, I guess, witnesses.  Did you ever speak and interview the perpetrators?

A.
Yes, actually, I went into Kigali central prison during that mission, and I did interview prisoners in Kigali central prison.

Q.
Well, how come you didn't talk about that in your expert report?

A.
Because in terms of actually helping to find more facts through those interviews, I didn't find them particularly useful.

Q.
You didn't find them particularly useful because was it that the information that you received did not agree with the objectives of your particular study?

A.
No.  It was in that I -- the prisoners were not willing or interested in sharing information with me, so it was not an issue of having findings that contradicted it, but they were not willing to talk about the issue at all.

Q.
Well, without going into the substance of your report and everything, let's just talk about your methodology.  Am I correct, I think in Shattered Lives you stated that you conducted interviews with women in, I believe, 6 of 11 préfectures in Rwanda; is that correct?

A.
That's correct.

Q.
And you talk about also having looked at 405 witness statements that you examined in the rape database, in the Prosecution's database here at the ICTR, true?

A.
That's correct.

Q.
And did you study, in particular, any of the witness statements or testimonies given in this particular Military I trial?

A.
I'm not aware if I did.  They were not given to me in that manner.

Q.
Now, I could understand if you came here to explain, for example, the different forms of abuse that women suffer in conflict, the fact that they're reticent to come forward and either testify or even meet with people and say what happened to them and so on and so forth, and also you talk about recommendations, for example, that you made to the Rwandan government to better the lives of women.  I could understand you doing all that, but I don't understand how, in your conclusions, you come to the conclusion that members of the army and the government encouraged, condoned, incited various people to commit rape.  And you, as a lawyer, should know that that's an ultimate question that the Tribunal here has to decide on the evidence in this case, not on what you saw in Rwanda.  So could you explain that to me?

A.
Sure.  In the course of doing my interviews and in discerning patterns of the violence, I also came to conclusions of what I saw from the testimonies.  And from that, the fact that rape -- I mean, I'm not sure if you want me to start getting into my findings.

Q.
No, but I mean, I just -- I just want to tell you, I don't disagree with you that rapes took place in Rwanda, but we're talking about methodology and what you could bring to the fact-finding process in this trial. 

A.
Well, basically, the rapes that took place in Rwanda, thousands of rapes of women which took place throughout the country throughout the duration of the genocide, happened in such a way that there were patterns that I could see that repeated themselves in different places.  The genocide propaganda that preceded the genocide demonised women's sexuality and specifically targeted the Tutsi woman as a tool of the community that would be used to undermine the Hutu.  And certain stereotypes of Tutsi women were put forward in the genocide (sic) that preceded the violence. 

When the violence began, the violence directed at the women, not surprisingly, was sexual violence.  It was directed at their sexuality.  And women were raped, gang-raped.  They were held in sexual slavery, both forced marriages, individual sexual slavery.  They were raped with objects such as sharp sticks or weapons.  These rapes were followed by sexual mutilations such as cutting off of breasts or mutilations of vaginas.  And this happened throughout the country throughout the genocide, and it happened in an open fashion.  These were not rapes that occurred behind closed doors.  These were not rapes that occurred in dark allies.  They happened at roadblocks.  They happened in government buildings.  They happened in hospitals.  They happened in cultivated fields.  They were held in the ‑‑ they happened in the open.

MR. PRESIDENT:
And now we are entering into the substance.

MR. SKOLNIK:
Yeah.

MR. PRESIDENT:
May I ask you, based on your investigation, Madam Witness, you have stressed your findings that there were patterns.  Now, these patterns, were they different than in other countries or were they -- just to take up the point previously, such atrocities take place in many countries and in many conflicts.  So what is it which is the specific pattern in relation to Rwanda?  Is there any distinguishing feature, or is this just as it usually happens?

THE WITNESS:
I would say both.  I would say that you find the sexual -- the occurrence of sexual violence at a time of conflict very much the pattern in the sense that you find in other conflicts worldwide. 

I think there were certain distinguishing factors that I found that distinguished these -- this sexual violence.  I would say the first to me would be the organised nature of the propaganda that preceded the violence, which I have not seen in my experience in such a sort of overt and organised fashion, which then contributed to fuelling that violence and targeting of women -- Tutsi women on the basis of their gender and ethnicity.  And so what you see then in the rapes that do occur, the statements that are made by the rapists mirror very directly the stereotypes that were put forth in the propaganda that preceded the genocide.  And so in that regard, I find it distinctive. 

I also find it -- the very public nature of the rapes distinctive in that they occurred very, very publicly.  This was not something done only at night or only in a house.  It was done in -- in plain view and in open view, in very large numbers.

And I would also say that, in terms of another distinguishing factor, I would say that the level of brutality enacted on the women was some of the worst that I've ever seen.  I have interviewed literally hundreds of victims of violence, and I can tell you that these stand out in my mind as some of the worst testimonies I've ever taken in my life.

BY MR. SKOLNIK:

Q.
Professor Nowrojee, let me just ask you the following:  You, as a lawyer, I mean, you understand that usually an expert is brought to court to testify on facts which have been put in issue or in evidence in the trial and then to render an opinion on it.  Do you agree?

MS. MULVANEY:
Objection, Your Honour.  I don't think it's appropriate to ask this witness to draw legal conclusions.  That's not why she's here.  That's our job.

MR. SKOLNIK:
Well, if you look at the conclusions of her report, they certainly are legal conclusions.

MR. PRESIDENT:
But leaving aside the witness's perception of what the role of an expert may or may not be, why don't you -- you want to put the particular point to her, so without that preliminary issue, just go ahead, 

Mr. Skolnik. 

BY MR. SKOLNIK:

Q.
Well, the point is this, Professor Nowrojee:  You've consulted all kinds of documents, interviewed people outside of the context of this courtroom, and you told us you have not examined any of the testimonies given within this courtroom.  So I find it rather puzzling that you are here to give an opinion on the role of the military and the four people that are on trial here before the trial Judges. 

MS. MULVANEY:
Objection, Your Honour.  This is voir dire of the witness on her qualifications.  I'm a bit confused.  If ‑‑ you know, what's happening is we're going to end up with no direct examination because it's all done in cross-examination, because we are not working on the qualifications here; we've gone into the heart of the case.

MR. SKOLNIK:
No, we haven't.  I'm talking about her qualifications to give the opinions that she's giving.  Maybe you missed the point.

MS. MULVANEY:
Mr. President, Your Honours, she has not given an opinion yet.

MR. PRESIDENT:
Are you going to address the individual guilt or innocence of the four Accused persons in this case?

THE WITNESS:
No, I'm not.

BY MR. SKOLNIK:

Q.
Well, if you're not going to do that -- I'm just looking for -- I want to refer you to paragraph 54 of your conclusions.  I'm not going to read the whole paragraph, but I'm going to read the last one, two, three, four lines.  Do you have it in front of you?  You can follow with me.  You say:  "...military leaders at the national and local level, as well as heads of the Interahamwe militia, directed, encouraged, permitted or condoned the killing and sexual violence to further their political goals: the destruction of the Tutsi as a group." 

Now, if that's not what you're here to say, why did you put such a conclusion into your report? 

MS. MULVANEY:
Objection, Your Honour.  This is improper voir dire.  That is not on her qualifications.

MR. SKOLNIK:
It is, because I'm saying that she hasn't got the qualifications to say what she said in paragraph 54.

MS. MULVANEY:
Mr. President, Your Honours, he ought to be -- he should be asking what her qualifications on that ‑‑ on that area or why she would be qualified to do that, but it's really -- we're getting way beyond the voir dire and the qualifications.  We're into the meat of the -- of the testimony.

MR. SKOLNIK:
With all due respect, I think my colleague Mulvaney has it all wrong.  The burden is on her to qualify the witness as an expert and not on the Defence to say that she's not an expert.

MR. PRESIDENT:
What is your expertise or basis for reaching the conclusion in paragraph 54?  I think that's the question.  Without going into details and substance, can you assist us with that, please?

THE WITNESS:
Sure.  My findings in paragraph 54 come from the result of the interviews that I did for the publication Shattered Lives.  They came from the testimonies of the rape victims who talked about their experiences and from the larger secondary sources that I interviewed. 

BY MR. SKOLNIK:

Q.
Now, let me ask you the following:  In Shattered Lives, I believe you said that in that particular book you interviewed 40 or so women; am I correct?

A.
That's correct.

Q.
And these were 40 -- 40 victims.

A.
That's correct.

Q.
You interviewed others, but the number of victims is around 40; am I correct?

A.
Correct.

Q.
Okay.  And in Shattered Lives, you give a summary of not all of the 40, but you talk about many of the women that were interviewed for that particular study; am I right?

A.
That's correct.  That is actually standard methodology.  We usually -- in the course of taking testimonies, we don't necessarily put all of them in a -- in a publication.  You want to, in any publication that you do, have a representative sample that you demonstrate what you're trying to say.  And so it's standard practice that, in the reports that we do, that we don't include, as a matter of course, every single testimony.

Q.
No, no, I understand, but you did include quite a number of them, I believe.  I did a rough count, and there's, I don't know, maybe 20-odd; is that correct?

A.
I haven't counted, myself.

Q.
Okay.  Well, I wrote down the names of all these people, but I don't want to go through all of them 'cause it would just take too long. 

I want to talk about your methodology a little bit, okay?  You said you conducted interviews in 6 of 11 préfectures, and in your book and in your report you say or your claim that tens or thousands of victims -- of women were raped during the Rwanda crisis from, let's say, April to July 1994, true?

A.
Correct.

Q.
On what basis do you come to the conclusion that it was tens or thousands?  What -- what was the basis of your methodology to arrive at this kind of a conclusion?

MS. MULVANEY:
Objection, Your Honour.  Again, this is -- this is irregular.  He's here to perform the voir dire on the qualifications.  He's going into the heart of the testimony.  If -- I had -- I had suggested earlier that the voir dire be held until cross-examination, and this is exactly the reason why. 

MR. PRESIDENT:
I think we have to overrule your -- we have to allow the question and overrule the objection, because Mr. Skolnik is trying to shed light on the witness's expertise by examining her methodology.  And this is absolutely normal and it's just to proceed, Mr. Skolnik. 

MR. SKOLNIK:
Thank you very much, Mr. President.

THE WITNESS:
Mr. Skolnik, would you mind repeating the question?

BY MR. SKOLNIK:

Q.
Sure, Professor Nowrojee, it would be my pleasure.  What I was saying was that I believe in Shattered Lives and in your expert report, I believe, in your report on paragraph 13, you say, under the heading of "Widespread Use of Sexual Violence as part of the Genocide," you say, "Tens of thousands of women were individually raped, gang-raped, raped with objects," et cetera, et cetera, okay?  So I'm asking you, what kind of methodology did you arrive at to be able to say that tens of thousands of women were individually raped?

A.
The scale -- the scale of the figures, you know, you point to the rape victims themselves.  Clearly the rape victims -- the number of rape testimonies in the report is not how one concludes the broader picture.  In part, you get that figure from asking both victims who else they saw, what else did they witness, asking witnesses, and also looking at other secondary sources. 

The figure that -- that I cited came from that number coming up again and again and again in interviews that I did, being cited again that rape happened in the thousands.  And in fact, I'm not alone in making that conclusion.  The UN special rapporteur himself has also made that conclusion.  Doctors, medical doctors, in Rwanda made an extrapolation from the number of pregnancies that occurred as a result of rape and through that determined again that the number was in the tens of thousands.  And so in -- again, in corroborate -- having that figure again and again corroborated, we too have used that figure.

Q.
All right.  But, you know, when you say -- when you say tens of thousands, what does it actually mean?  How many tens are we talking about?

A.
You know, the exact figure of rape victims in Rwanda will never be known, and generally that's the case for all armed conflicts, for a number of reasons.  And going back again to the issue of stigma, women tend not to come forward to report rape, and so one can usually assume that figures that you have tend to be underreported, for starters.  And the second thing is that many of these women who were raped were killed, and we have numerous testimonies of witnesses who witnessed women being raped and then killed.  And so, again, these people are not alive to verify, and the forensics later on do not show it.  So it's safe to say that one can never have an exact figure for rape victims, and secondly, one can also assume generally that they are underreported when you do have a figure. 

Q.
Okay.  But, you know, I'm not here to deny that rapes didn't take place, but we're talking about your methodology now.  So you say that you relied upon the rapporteur Degni-Segui's report and --

A.
Among others.

Q.
Amongst others.  But I take it that that was the main one because in that report I believe that there was an extrapolation done that for every 100 rapes there was one pregnancy or there was a finding.  Am I correct?

A.
That's correct, but to imply that that was the only source we relied on, I think, is erroneous.

Q.
Well, I don't know.  Could you tell me what you relied on, then, besides that?

A.
Well, I've already told you.  The rape victims themselves indicated the scale of the violence in their certain areas.  Rape witnesses alluded to it, others who we spoke to within Rwanda.  There is no single other source.  I mean, clearly it's easy to point to a special rapporteur's report because it's in writing, but our conclusions were drawn also from -- from the entirety of the interviews which led us to believe that --

Q.
No, I --

A.
-- thousands of women were raped.

Q.
I know, but I can't understand how you got this extrapolation of tens of thousands of women were raped because you only spoke to 46 women and you spoke to witnesses.  I mean, the 46 women couldn't have told you, each one, "I saw 2,000 people being raped or 10,000 people being raped."  It is just conquered with -- with reality.  So I want to know how you came across a figure of tens of thousands.  Where did this come from?  I mean, if someone told you, "Yes, I saw my neighbour get raped and I saw three people across the street get raped," I understand a situation like that.  But to come to 46 women, and let's say from the 405 --

MR. SKOLNIK:
Mr. President, I'm getting something in my headset.

MR. PRESIDENT:
We lost Mr. Skolnik. 

Can you start all over again, please?  And not so long.  What is the short version of what you just said?

BY MR. SKOLNIK:

Q.
Well, the short version, I'm sure, Professor Nowrojee, that the victims that you spoke to, the 40-odd victims and the statements in the -- 405 statements that you saw in the database and the other witnesses that you spoke to, how did -- from there did you conclude that tens of thousands of people were raped?  I mean, maybe you could just explain it.  You know where I'm going.

A.
Sure.  My conclusion -- my conclusion to the number, and I -- and I think that, again, you know, Human Rights Watch didn't pick an exact number because we understand that it's not exact, but we looked for the scale, and in doing so, we relied on, like you said, the rape victims specifically themselves, but, of course, each only saw what they saw.  But then we also talked to others who had witnessed or dealt with -- with the issue on a larger basis.  And like I said, for instance, the doctors at the hospitals had treated hundreds of people coming through, or different witnesses who have worked -- different witnesses who had seen things, then going to humanitarian organisations that were running programmes for women, and the UN special rapporteur's report.  The scale of it was reinforced again and again and again. 

So no, from 40 individuals, one does not conclude a figure like that, but from a variety of interviews from different people who are -- are addressing the issue from different angles, and one hears repeatedly again that sort of figure --

Q.
Okay, but --

A.
-- it seems to us that that becomes -- that is an acceptable -- and understanding that we will never know the exact figure, and I think it's a mistake to try and fixate on numbers in this kind of a situation.

Q.
No, I understand, but when you say we will never know the numbers, I agree with you on that one, but as to ampleur, as I would say in French, or the magnitude of what we're talking about, I think it's important to discuss your methodology and how you arrived at that.  For example, if you take the Degni-Segui report that said 100 rapes equals one pregnancy, I mean, do you know on what kind of statistics that this was based on?  

MR. PRESIDENT:
And now --

BY MR. SKOLNIK:

Q.
Where do they come up with that?

MR. PRESIDENT:
-- Mr. Skolnik, your main purpose with this line was to highlight the methodology employed by this witness, and you have been able to do that now through quite a few questions, but you are now about to cross into the details which more lead us to the substance, I think, so if you would observe that.  I mean, I think --

MR. SKOLNIK:
Yeah, I was just going --

MR. PRESIDENT:
-- we have a pretty clear --

MR. SKOLNIK:
-- to ask one more question, actually.

MR. PRESIDENT:
-- pretty clear picture now, I think, here.

MR. SKOLNIK:
Yeah, I was just going to ask one more question, Mr. President, and I'll ask it and you can tell me -- if you don't agree that I should ask it at this stage, just say that I can't, and we'll do it after. 

I was going to suggest to Madam Nowrojee that in the Degni-Segui report they talk about there being 2,000 to 5,000 pregnancies in Rwanda.

BY MR. SKOLNIK:

Q.
Am I correct?

A.
That's correct.

Q.
Do you agree with me that a figure of 2,000 to 5,000 is not a very accurate figure and doesn't seem to be statistically well-founded; it sounds just like a guess?

A.
I would agree that it's not exact figure and it has a wide range.  I would not agree that it's just a guess.  It gives a range, and the range is in the thousands.

Q.
Well, assuming that what you say is correct, do you know on what statistics this particular estimate was based on, or this range?

A.
It was based on statistics of pregnancies that resulted as a result of the rape that came from -- from the hospitals, and it was compiled by the government that was -- that did it, as far as I know, but I didn't -- and you would have to ask the special rapporteur himself, I think, for the -- for his source. 

But I think the point here is that to get -- again, to be fixated on the exact number is a -- really, I have to repeat, it's a mistake.  What we're looking at is the range, and you're asking me, where did I get the range from.  I got the range from a variety of sources that -- that again and again used the number thousands.  And so 2,000 to 5,000 is a broad range, I agree with you, but it is in the thousands.

MR. PRESIDENT:
Let's leave these numbers now.  What is the next area, Mr. Skolnik?

MR. SKOLNIK:
Well, just a second, because we're still on the qualifications. 

BY MR. SKOLNIK:

Q.
Just one last question about that.  Did you have any discussions with the special rapporteur as to the basis of his findings?

A.
No, I did not.

MR. SKOLNIK:
Okay.  So I think, Mr. President, that would be the -- my questions on the voir dire, and we -- if you want to have argument on the voir dire --
MR. PRESIDENT:
Not now, please.  We will give you a second round, both of you, to -- Mrs. Mulvaney will be asked to explain, on the basis of the answers of the witness, exactly what kind of expertise she wants to offer to the Court, and you will be asked to address us in due course.  Now we only want to find out whether you have more questions to this witness of a factual nature.

MR. ERLINDER:
The Defence teams do, Mr. President.  I don't know about Mr. Skolnik. 

MR. PRESIDENT:
Thank you, Mr. Skolnik. 
Next. 

MR. DEGLI:
Mr. President, we'll have some questions regarding the issue of qualification as well.

MR. BW'OMANWA:
My Lord.

MR. PRESIDENT:
Yes.

MR. BW'OMANWA:
I just want to put on record that we don't have questions, but we have submissions. 

MR. PRESIDENT:
Your number of questions, Mr. Degli, that would take approximately?  Just to plan our work.  It's eleven o’clock now. 

MR. DEGLI:
Mr. President, I think that my learned friend Skolnik has covered most of the points which I wanted to cover, so I think that I'll be able to cover the main points with this witness maybe in about 30 minutes. 

MR. PRESIDENT:
That was a long time.  Look into it, Mr. Degli, but at any rate, I understand that it's more than a limited time.  And then we'll take our break, as we always do in this courtroom, now, and we'll come back and continue with the other two Defence teams concerning the questions to the witness. 

(Court recessed from 1100H to 1125H)
MR. PRESIDENT:
Maître Degli.

MR. DEGLI:
Thank you, Mr. President.  Thank you, Your Honours.  Good morning.

VOIR DIRE
CROSS-EXAMINATION
BY MR. DEGLI:

Q.
Good morning, Witness.  Good morning, Witness.  Good morning, Madam.

A.
Good morning.  Sorry.  I didn't realise you were waiting for a reply.  I apologise.

MR. PRESIDENT:
You see, in the context of this courtroom, when we say "good morning," it's to make sure that the witness is with us.

THE WITNESS:
Thank you.  I am here.

MR. DEGLI:
Thank you, Mr. President.

BY MR. DEGLI:

Q.
Mrs. Nowrojee, I would like to tell you from the outset that I respect your qualities.  I respect you as a human rights activist.  I also respect the fact that you have worked on my country, Togo. 

Now I'd like to ask you a number of questions regarding human rights and a number -- questions on a number of principle regarding your work. 

If I understood you well, you also train people who go on the ground to carry out studies on human rights, and you talked about honesty, objectivity, among other things, as being the main qualities which govern your work; is that right?

A.
I would say the qualities that govern my work would be accuracy, care to detail, thorough fact checking, concerns for safety and security of the witnesses, amongst other things.

Q.
And I believe that you also apply the principles of impartiality and objectivity in your work; is that right?

A.
That would be correct, inasmuch as anything can be impartial, yes.

Q.
We cannot doubt the fact that you also apply the principle of independence, independence in all its dimensions, in respect of authorities, in respect of yourself, particularly regarding prejudices, and in respect of witnesses who are interviewed by you; am I right?

A.
That is correct.

Q.
In your comments earlier on, if I understood you well, before the publication of the report which you drew up for Human Rights Watch, you had been to Rwanda only once in 1996, from March to April, for period of one month; is that correct?

A.
That's correct.

Q.
You said that you met associations, people who introduce you to victims, you met victims.  Could you now tell us which associations did you meet, particularly on that occasion?  And here I'm talking about associations which introduce you to the victims.
A.
Specifically -- we met with a large number of associations, but you're asking specifically the ones that assisted us to meet with victims, not the entire list; is that correct? 

Q.
Yes, those which assisted you meeting victims, those who introduced you to the victims.

A.
The organisations that we worked with that introduced us to the victims were ASOFERWA, Association des femmes du Rwanda; SEVOTA, which is an organisation based in Taba; Association des veuves de Save, which is an organisation in Save; Réseau de femmes, which is a national human -- women's rights organisation; and le polyclinique de l'Espoir, which is a clinic that treats rape victims.  In addition, we were also -- we were also introduced to rape victims by women who took to us their communities, so individuals who are not affiliated to an institution.

Q.
Thank you.  All those associations, did you know whether those associations existed in Rwanda prior to the events, or did you happen to know whether those associations were established after the 1994 events in Rwanda?

A.
I know that Réseau de femmes existed before, and I believe all -- I'm not sure ASOFERWA, but the widows associations obviously began after.

Q.
Before going to Rwanda on that occasion, had you ever read books or studies on the situation or the connotation of section -- sexual violence in Rwandan society in the past?

A.
Before I went to Rwanda, of course I started reading about it, so the answer is yes, but in the immediate -- immediately before I departed.

Q.
Could you tell us, which books specifically did you read in respect of the connotation of sexual violence in Rwandan society prior to 1994?

A.
I read the book on the media by Chrétien, which is in my -- which is listed in my expert report.  And -- and then I read a -- let's see.  I read a number of articles written by journalists, but there wasn't much more in terms of the writings that existed.

Q.
So if I understand you well, those works did not really deal with the concept of sexual violence in Rwanda prior to 1994.  Rather, what you read are books or works on what happened during the 1994 events?

A.
That's correct.  I read books that were on the 1994 genocide, but to clarify, the readings that I did 
vis-à-vis the genocide propaganda dealt with the period leading up to the genocide.  So the 
genocide -- the demonisation of women's sexuality in the genocide propaganda, while written about the genocide, dealt with the period prior to the genocide.

Q.
When you were in Rwanda, the various people whom you interviewed among the 40 or so people you mention in your report, now, did you have access to medical reports which talk about violence inflicted on those people and the trauma or the results of such violence?

A.
We did -- in terms of reports, you mean written reports or also oral reports? 

Q.
I'm talking about written reports, basically, by physicians regarding the various victims, their analysis, the impact on them.

A.
Yes, before leaving, I had a report by Médecins sans frontières, done by a doctor who had worked and treated the rape victims.  I had also talked with a journalist and seen her film, a documentary regarding the women who had had to bear children as a result of the rapes.  And then once in Rwanda, I interviewed doctors at CHK, at Kigali central hospital, and at Butare hospital, and at the Red Cross and nurses at the polyclinique de l'Espoir, which was a centre specifically set up to assist rape victims.

Q.
The reports which you're referring to drawn up by Médecins sans frontières, were they -- did they concern people who suffered from the events during the events themselves, or were they in respect of people who had suffered, but then who actually gave their account to those doctors after the events?

A.
Can you say the question again?  I'm sorry.

Q.
My problem is that I would like to know whether the Médecins sans frontières report which you read dealt with events immediately after they had taken place, or were those reports drawn up after the war, based on accounts given by people to those doctors after the war?  So was it after the war or were the reports prepared immediately after the events had taken place?

A.
I'm not sure I get the gist of the question.  You're asking whether the reports were after the war or after the war, and I'm not sure of the distinction.  I'm sorry.

THE ENGLISH INTERPRETER:
No, did they concern or were they drawn up immediately following victims’ examination.

BY MR. DEGLI:

Q. (No interpretation)
A.
They were -- they were -- it was a report done by a doctor who had treated these women, so they are 
not medical reports taken in terms of witness statements, but it was a summary of her experiences, 
and it was written after she had treated these women.

Q.
Treatment after the end of the war, is that so?

A.
It was regarding violations that had occurred to them during the war and the treatment provided to them for complications, medical complications, resulting as a result of those violations.

Q.
Thank you.  You talked about women who died as a result of acts of rapes, or those who died following rapes followed by genital mutilation, or people who were just impaled.  Did you ever have any autopsy reports concerning people who had died, who were mutilated and who died following those acts?

A.
No, I had no autopsy reports.  Those testimonies were taken as a result of interviewing witnesses who had seen this.

Q.
And if I understand properly the various genocide memorials in Rwanda, you yourself did not see for yourself people who were subject to such acts and whose corpses were found in such memorials?

A.
I have gone to the memorials.  I have seen those skeletons.  You have to realise that from a perspective of forensic evidence, one is unable to, from a skeleton, determine whether somebody was raped when a skeleton is just laid out.  That said, there were skeletons that had sticks through them.  There were also -- there are also reports of skeletons having been left in open -- in plain view during the violence, on their backs with their legs spread, in a situation where they had -- were likely to have been raped.  But from a forensic perspective, a skeleton will not be able to tell you definitively whether a person was raped or not, and so when I visited those memorials, I was not able to determine how many of those skeletons were rape victims.

Q.
Very well.  And in any case, you did not see a single person who -- because from what I read in your reports, some persons had been impaled after having been raped.  You do not have any concrete case of a person who you saw who had been raped then impaled.  You didn't see that in such memorials, did you?

A.
I -- there are bodies with sticks in them, but in terms of -- again, you know, the forensics don't really point to the rape.  The -- I think the larger body of evidence from where we got reports of this impalement and the use of rape with objects such as sharp sticks came from witnesses who had seen this.

Q.
According to certain serious studies written by Rwandan experts, or people who had stayed in Rwanda for a long time, such as Father Overdulve, who spent about 30 years there and (unintelligible) regions, the reality may vary depending on the authority one faces or the importance one needs to get or the interests one wants to derive from what one is looking at.  Did you read into such studies before going to conduct your investigations in Rwanda, particularly pertaining to that particular subject?

A.
As I said, I did read -- I've already spoken to you about what I did read before I went.

Q.
But not books concerning the way in which a truth can be given, misrepresented or watered down in Rwanda.  You did not read into such situations, did you?

A.
I'm sorry, I don't understand the question.  If you would just clarify a little bit for me.

Q.
I know that one of the basic principles for persons conducting human rights investigation is to be able to get the truth out of the elements given to you by somebody.  So the question I'm putting to you is to know whether the studies which had been conducted on the way in which the Rwandans view the truth or provide the truth -- my question is did you read such studies before going to Rwanda?

A.
No, I didn't read studies about ascertaining veracity of information, but that's one of the -- one of the factors that we do all the time.  I mean, clearly, when I receive information, either through the course of an interview or through written material or secondary sources, I don't necessarily accept it on its face.  Part of the task of drawing the material together and -- is determining what information is being corroborated from different sources, what information is being reconfirmed again and again, and what information is not.  And so, clearly, in the course of examining and trying to determine the veracity of any of the materials that I get, I always try and corroborate what I have.  And there are situations, for example, where I will take a witness testimony, and if I'm not sure of the veracity of it, or if I can't corroborate it or it doesn't seem right, we won't use it.  I don't assume that I'm always being told the truth.

Q.
Thank you, ma'am.  According to such information at our disposal, some people, in order for them to benefit HIV/AIDS treatment, think it is easier to mention a situation of rape which brought about the disease other than something else.  Did you ever hear of such instances?

A.
No.  I was there two years after the genocide, and at that point, most cases of HIV and AIDS had not developed such as they have now in Rwanda ten years after the genocide, and so it wasn't an issue at the time I was doing my investigation.

Q.
We also have some information according to which someone who was a friend or close with people who were members of the former government or militia and who brought forth a child to the world would prefer to present it as the outcome of a rape instead of saying that the child was the outcome of the relationships which they had with those people.  So do you come across such instances?

MS. MULVANEY:
Objection, Your Honour.  This is not proper voir dire on her qualifications. 

MR. PRESIDENT:
What was your question now, Mr. Degli?  How do you fit this into the qualifications? 

MR. DEGLI:
Mr. President, I would like to know whether the witness was able to gauge all elements, both positive and negative, before coming out with her findings and her report.  So we are working on qualification issues here, how the expert will gauge all the positive and negative elements before drawing up her findings.

MR. PRESIDENT:
Yes, but what do you mean by that?  It's a very general question.  I understand that you are actually dealing with methodology, which may again have an impact on status as an expert.  I understand that very well, but the question is vague, and why don't you try to reformulate it. 

MR. DEGLI:
Thank you, Mr. President. 

BY MR. DEGLI:

Q.
Witness, my question is to know whether in the studies you conducted in Rwanda you were able to deal with the aspect of a biased presentation of the birth of a child, considering it as rape, instead of saying you had normal relationships with a person who today is rejected by society and with whom you had a child.  Did you come across such instances?

MR. PRESIDENT:
You don't have to answer that question, Madam Witness.  It is, at least in English, incomprehensible.

So please take the next one.

MR. DEGLI:
Okay.  I'll pass on that, Mr. President, no problem. 

BY MR. DEGLI:

Q.
Witness, in your report, and here this morning, you talk of 405 testimonies you got -- witness statements you got from the OTP, so if possible, I would like to know how these were done.  Were you called as a witness and handed the 405 reports, or could you just tell us how it went on?

A.
I was asked by the Office of the Prosecutor to look at them and to see whether they corroborated the findings that I had found in my independent work for Human Rights Watch, and they were a sample of testimonies taken by the OTP between 1995 to 2002, and I did that.

Q.
Did you yourself meet those 405 people before making your final finding?

A.
No, I was provided by the Office of the Prosecutor 405 of the statements collected by their investigators in order to make a determination as to whether their sample corroborated the sample of my independent investigation.  And so I looked at that sample in order to see whether the findings did that, and what I did was, I was not looking at the veracity of the statements, I was looking at a number of factors.  It was set up as a database, and so I chose certain factors to look at, such as location of rape, préfecture where the rape took place, the profile of the victim, the perpetrator, if named, the statements made to the victim in the course of a rape, the impact or consequence of rape.  And so it ‑‑ as you can see, it was not a -- it was not in order to determine veracity of those witness statements, but rather, to extrapolate data from that body of that sample.

JUDGE REDDY:
If I've understood you correctly, you didn't see those statements until after you had reached your own conclusions; would that be correct?

THE WITNESS:
That's exactly right.  I completed my study in 1996.  I was given these witness statements to look at in 2003.

JUDGE REDDY:
Thank you. 

BY MR. DEGLI:

Q.
And you did not meet the investigators who took down these statements and testimonies in order to know the circumstances under which the testimonies were taken down, did you?

A.
No, I did not interview OTP investigators to determine their -- their circumstances.

Q.
With the leave of the Court, I would like to put a question to you to enable me to get to my conclusion.  Did you ever apply to work with the OTP in this Tribunal?

A.
No, I did not.

Q.
On the strength of all your findings from the work you did, if I understood you properly a while ago when you were speaking, you said you did not consider yourself as an expert in sexual violence.  I don't know whether that is correct.  You know, I did not understand English, but the French translation I got made me to think that is what you said.  Is that correct?

A.
No, I did not say anything of the sort.

Q.
Very well.  I thank you. 

MR. DEGLI:
I do not have any questions -- any further questions, Mr. President, Your Honours. 

MR. PRESIDENT:
Thank you very much, Maître Degli.

Mr. Erlinder, please. 

MR. ERLINDER:
Thank you, Mr. President. 

 VOIR DIRE
CROSS-EXAMINATION

BY MR. ERLINDER:

Q.
Attorney Nowrojee, your academic training is exclusively in the area of law, both to receive a JD and an LLM, as I understand; is that correct?

A.
Correct, although I also have a first degree.

Q.
And what might that be?

A.
It's in political science in African affairs.

Q.
I see.  And when my colleague Mr. Skolnik called you "Professor Nowrojee," I guess he was giving you credit for a bit more than you've achieved.  You're really a lecturer, right?

A.
I am. 

Q.
And a lecturer means that you are not a regular member of the Harvard faculty, but that you're engaged periodically to teach a course for a limited period of time, and that that doesn't give you faculty privileges, tenure or the normal accoutrements of full-time faculty employment, as I understand it, but perhaps Harvard is different.

A.
I do not have tenure at Harvard, but I receive all the other faculty benefits.  I don't know what you mean by faculty benefits, meaning --

Q.
Attending faculty meetings, for example.

A.
No.

Q.
So you're not involved in faculty decision-making and you're not a full-time employee at Harvard?

A.
No, I'm a full-time employee at Human Rights Watch.

Q.
I see. 

A.
I teach a course at Harvard Law School.

Q.
That's what I -- that's what I understood.

MR. PRESIDENT:
Let's all remember the pause between.

THE WITNESS:
Oh, sorry. 

BY MR. ERLINDER:

Q.
Well, Attorney Nowrojee, your credentials as an expert in international humanitarian law certainly are clear, and you've expressed, based on your research, general understanding of the relationship between sexual violence and conflict, and I believe you testified that sexual violence is always or is generally a reflection of international conflict situations.  I understood you on that, right?

A.
That sexual violence is used routinely as a weapon of conflict, that's correct.

Q.
And you testified that, at least in part, that sort of predictable use of sexual violence you saw in your evaluation of the Rwanda situation as well?

A.
That's correct, that it would have been foreseeable that there would have been sexual violence when conflict broke out in Rwanda.

Q.
Sure.  In the sense that it's foreseeable in any war that that's the conflict.  Without getting into the particulars of Rwanda, it's a natural consequence of war, at least as we've experienced it up until now?

A.
It's not just a consequence of war.  It is actually a tactic of war.

Q.
And I think you would agree with me that, depending on the war, it either is a more direct or a more indirect tactic of that war?

A.
I would beg to disagree here, in that I think that it's used as always a direct tactic of war.  I think that to portray it as sort of an unfortunate but incidental occurrence is actually something that has been done in the past, which is not an correct assessment --

Q.
Well, and it --

A.
-- of its role.

THE ENGLISH INTERPRETER:
Mr. President, once again, the humble appeal from the interpreters.

BY MR. ERLINDER:

Q.
That's my fault, Attorney Nowrojee.  I'm sorry. 

Of course, I am not intending to disagree with you on that issue.  So I'm wondering how you can explain to me the role of sexual violence in, say, the US invasion of Iraq.  Was that used as a tactic in that war by the United States government?  You said it always is.

A.
I'm not familiar with that situation, so I can't speak to it.

Q.
I see.  So then I guess there could be situations in which sexual violence is not a tactic in the war since you haven't studied all wars correctly; is that right?

A.
I would say that sexual violence is routinely used as a tactic of war.

Q.
Well, without disputing that, let's turn our attention to your conclusions about how sexual violence was used in Rwanda and who perpetrated it. 

MR. ERLINDER:
And first, Mr. President, I think it's important to go on the record as recognising that this Defence team considers it an advance in human history that the use of sexual violence in combat becoming a war crime and a law against -- a crime against humanity is a positive outcome of international human rights law, so I am not criticising the general principle at all. 

BY MR. ERLINDER:

Q.
However, Attorney Nowrojee, the -- I want to make clear and I want to understand that I understand the limits of your professional training.  I think you've already said that you're not an expert on Rwandan history.  Is that correct?

A.
That's correct.

Q.
And you're not an expert on Rwandan culture or Rwandan society in a general sense?

A.
That's correct.

Q.
Are you an expert on the history of sexual relations in Rwanda over time?

A.
I would say that what I have looked at is the sexual violence that occurred during the 1994 genocide from April to July and the role it played in -- in that conflict.  That's what I -- that's what I would say in terms of the sexual -- in terms of sexual relations and Rwanda, in answer to your question.

Q.
Okay, but my answer -- my question was whether you considered yourself an expert in sexual relations in Rwanda in a general sense, not limited to that time period, but in a general way.

A.
In a general way, no.

Q.
Now, do you have expertise in the level of fertility rates and rates of pregnancy in Rwandan society either before, during, or after 1994, from your own investigations or expertise?

A.
Fertility rates meaning live births or --

Q.
Yeah, I suspect -- I suspect that what I'm trying to get at here is let's talk about rates of pregnancy.  Are you an expert in the rates of pregnancy that occurred in Rwanda prior to the war?

A.
No.  I would -- I would assume that's a very specialised field.

Q.
Exactly.

A.
Yeah.

Q.
And I'm wondering if you're familiar with the rates of pregnancy with respect to non-consensual sex that occurred in Rwanda prior to 1994.

A.
No.

Q.
And I'm wondering if you have some independent expertise in the role of the military in Rwandan society, beyond what you've reported in your study.

A.
Again, I would say what my knowledge is is the situation with regard to sexual violence during the 1994 genocide and its lead-up.

Q.
So in response to the question, I'll ask you again:  Are you an expert with respect to the role of the Rwandan military in Rwandan society, beyond what you have mentioned in your report or in your book?

A.
No, only what's mentioned in my book.

Q.
Now, do you have some expertise with respect to the command structure of the Rwandan military and the relationship between various aspects of the -- various parts of the Rwandan military to each other, in terms of command structure, either mentioned in your book or elsewhere?

A.
Just the basics.

Q.
And the basics being --

A.
The basic --

Q.
Who did the Presidential Guard report to, for example?

A.
I assume the president.

Q.
Do you know that because of your study?

A.
Yes.  Everything I know in Rwanda came from my trip to Rwanda during that time.

Q.
And so I want to return to that, because your trip to Rwanda was 1996, two years after the war that was won by the RPF, right?

A.
Yes.

Q.
Okay.  So the information that you got about the Rwandan military was given to you by people who were living in a Rwanda that was now controlled by the RPF, correct?

A.
That's correct.  My interviews were conducted in a Rwanda where the government was a Rwanda Patriotic Front government.

Q.
Right.  Now, you're aware, aren't you, of Radio Muhabura?

A.
Not in great detail.

Q.
Do you know what Radio Muhabura was or what role it played?

A.
No.

Q.
Who did Radio Muhabura broadcast on behalf of, the RPF or the Rwanda government?

A.
It's beyond the scope of my expertise.

Q.
Mm-hmm.  So then I guess that you're not familiar with the propaganda during the war period that came from the RPF side, but what you learned about propaganda you learned from studies that occurred after the war, partially what you learned in the RPF-controlled Rwanda, right?

A.
My studies on the propaganda in the lead-up to the genocide looked at aspects of propaganda that dealt with gender, and where those emerged were in genocide propaganda that was directed against the Tutsi ethnic community, and so in that regard, I learned about that.

Q.
Do you know -- other than the publications that you mentioned in your book and in your report, do you know about any RPF publications?

A.
I know of no RPF publications regarding the demonisation of women or genocide -- or propaganda directed at women.

Q.
That wasn't the question I asked you.  The question I asked you is whether you know the names of RPF propaganda organs.

A.
Oh, I'm sorry.  I didn't -- I didn't hear the question correctly.  No.

Q.
And since you don't know about those publications and you don't know what Radio Muhabura was, which was an RPF radio station, you don't know if there was propaganda coming from both sides that affected the sexual relations in Rwanda, do you?

A.
In the course of my research, one of the things I was looking for was gender-base -- propaganda that attacked gender, and the fact that I didn't find it in that, or it didn't emerge in interviews, did not lead me to look more closely at those media organs that you are mentioning.

Q.
So your research included the study of the propaganda of just one side with respect to sexual violence or sexual issues, and it didn't look at that issue from the other side of the conflict, as I understand what you just said.

A.
No, that's not what I said.  What I said was in the course of examining stereotypes portrayed of women in media, what I was looking for was mentions of women in ways that would have fuelled sexual violence.  The media that emerged was the media that is contained in my book.

Q.
Sure.  Now, as I understand it, your research also did not include going to the Congo to talk with people who had left Rwanda after the RPF takeover; is that correct?

A.
That's correct, but let me just qualify it to say that we did interview a number of women who had been abducted as people fled across the border to the refugee camps and who had subsequently returned to Rwanda, and these women spoke about not only being sexually abused during the time of the genocide, but being forcibly abducted into refugee camps across the border, where they were held until finally they could escape and come back home.

Q.
Attorney Nowrojee, that's very interesting, but the question that I asked you was, did you go to the Congo to interview people who had left Rwanda who had information about the use of sexual violence or propaganda by the RPF side?

A.
No, I answered the question.  I had said no, and I explained -- and I qualified what -- who we had spoken to who had been in those camps.

Q.
I understand.  And that means that those are the only people you talked to.  You didn't talk to anyone else, as I understand it, who was living in the camps in the Congo.

A.
That's correct.

Q.
Did you talk to people who had left Rwanda who were living in other places, who were opposed to the RPF government, to find out if they had information about the use of sexual violence in Rwanda?

A.
No.

Q.
Well --

A.
Actually, again to just qualify it, I mean, it could be that I've had conversations with people who are opposed to the RPF government that I may or may not know.  I mean, in the course of interviews looking at what occurred during the genocide, I wasn't necessarily seeking to find people who were opposed to the RPF government in the course of my interviews.

Q.
That's exactly my point.  You are aware that the RPF government, after seizing power, established effectively one-party rule in Rwanda, aren't you?

A.
You know, this is outside of the scope of my expertise.

Q.
Exactly.  Now, that means that you don't know about the political pressure put on people in Rwanda to adhere to the RPF view of the world?  You don't know that that's going on?

MS. MULVANEY:
Objection, Your Honour.  This is improper voir dire.  And, Your Honour, if I may say, it's very improper for counsel to comment after the witness gives their answer.  And counsel continually comments and it's a -- snide, nasty little comments that he inserts, and I find it very offensive.

MR. PRESIDENT:
We will -- we will drop the comments, that's clear. 

Now, what you do you say to the question, Mr. Erlinder? 

MR. ERLINDER:
Well, the question that I asked, and I guess I got the answer, was that this witness was not aware of pressure that might be brought by the RPF government on the witnesses that she talked to in 1996.  Did I understand her answer correctly?

THE WITNESS:
I don't think I answered the question. 

BY MR. ERLINDER:

Q.
Would you, please?

A.
I am aware that there -- that there have been accusations of that.  I have not investigated it myself, so I'm unable to make a conclusion.

Q.
But you are aware of the reports that were filed, I think, by Amnesty International in October of 1994 talking about the massive abuses on the RPF side of the war that included both sexual assault and mass killings.  You're aware of that report, aren't you?

A.
Not off the top of my head.

Q.
I see.

A.
In terms of content.

Q.
Okay.  Returning now to your knowledge of the circumstances and your expertise regarding the circumstances of sexual assault in Rwanda, are you an expert in the structure and the philosophy ‑‑ let's say the philosophy of the Interahamwe?

A.
No.

Q.
Are you an expert in the membership or ethnic make-up of the Interahamwe?

A.
No.

Q.
Are you aware that Prosecution witnesses who were leaders of that organisation have testified here that both Hutus and Tutsis were members of the Interahamwe all through the war?

A.
No.

Q.
Were you aware of the relationship -- or, I'm sorry, are you an expert in the relationship between the military and the Interahamwe, in terms of command structure?

A.
No.  That's outside the scope of my expertise.

Q.
And are you an expert in the relationship between the Rwandan government and their control of the Interahamwe?  Is that part of your expertise?

A.
No.  That's outside the scope of my expertise.

Q.
Well, I'm wondering, you mentioned a bit about the media.  I assume, then, that you don't consider yourself an expert on the role of the media in Rwanda; I guess that's fair?

A.
No, I'm not a media expert.

Q.
And I'm wondering if you have particular expertise on the relationship between the media and society as a whole in terms of the media's effect on the general population.  Is that part of your expertise?

A.
That would be part of my expertise in regard to the references to gender and in the -- contained in the genocide propaganda, because the references to gender contained in the genocide propaganda I saw reflected almost in their entirety in the comments that were made by rapists in the course that were recounted to me by the rape victims and others, which leads me to believe that the environment that was created by the genocide propaganda, in terms of fuelling hate against Tutsi women, ultimately had an impact on the society at large during the violence when it broke out.

Q.
As I understood what you just said, and correct me if I'm wrong, your reason for saying that is that people who told you that they were rape victims told you that the people who attacked them had said certain things that you interpreted as being -- the source of which you interpreted to be the media, some of which you were familiar with; is that the connection as you made it?

MS. MULVANEY:
Objection, Your Honour.  I think it speaks for itself.  She gave an answer, and now counsel has gone back and just tried to reword it, and I don't think that's fair to the -- to the witness.  She put it in her own words.  It's on the record.

MR. ERLINDER:
Well, let me rephrase, Mr. President. 

BY MR. ERLINDER:

Q.
Apart from whatever conclusions you drew from your interviews, you aren't an expert on the relationship between the media and Rwandan population or society, in a general sense?

A.
No, I didn't say that.  What I said was, in the course of my investigation, I examined aspects of the media propaganda that targeted Tutsi women, and certain stereotypes were put forward in the course of the genocide propaganda in the lead-up that fuelled the environment, and then when the violence began, the violence directed at the women was sexual violence, and the comments made to them in the course of the sexual violence mirrored the stereotypes that the genocide propaganda had put out.

Q.
Well, in talking about --

A.
So those were my findings.

Q.
Sure.  In talking about methodology now, do I understand that your information about what rapists said came exclusively from the people who also told you that they were victims?  Is that where the information came from?

A.
No, nothing about my report comes exclusively.  As I explained before, in terms of my methodology, interviews with rape victims or interviews with victims generally are a primary source of information, but all information is also augmented by secondary sources and other things that the -- you know, written materials that corroborate the voices of the victims.  And so nothing would be based singly on, for instance, a single rape victim.  No conclusion can be drawn from that.  It's the entirety of the package that lets -- that -- where the findings come from.

Q.
From your expertise, are you aware of whether those stereotypes came only from this stuff that you call propaganda or whether they came from other sources as well?

A.
They came -- there's a combination of factors here, because women were targeted on two aspects.  They were targeted on the basis of their gender, and so primarily you find that it's women who are chosen for rape, not men.  And the second thing that I found in the Rwandan context was that they were also targeted on the basis of ethnicity, and so many of the rapes were directed at Tutsi women.  So both their gender and their ethnicity.  And so depending on -- on which aspect, there were -- rapes were directed primarily at Tutsi women on the basis of gender and ethnicity.  Some rapes were directed, on the basis of political affiliation, to Hutu women who were considered, quote unquote, you know, traitors to the cause or who were married to Tutsi or who were protecting Tutsi.  And then there was another set of rapes that were directed at women just on the basis of their gender, young women, beautiful women.  And this very much is not just the genocide propaganda, but it also goes back to women's status in society and the perception that women can be taken and used sexually when societal constraints are lifted.

Q.
And that, of course, is the baseline from which my questions are directed.  But you talked about that the propaganda, as you put it, was the source of the motivation of the rapists, based on what the rape victims, at least in part of your information, what they told you.  But I'm wondering if you have information about stereotypes, particularly with respect, I guess, to Tutsi that existed in Rwandan society outside the publications that you looked at?

A.
In addition to the publications I looked at, obviously I had conversations with people within Rwanda and outside, and so that also has informed the basis of my opinion.

Q.
Now, with respect to some of your other testimony, you talked about the incidence of rape, and my colleague Mr. Skolnik raised the question of how you arrived at tens of thousands.  And I'm not here to contest that conclusion necessarily, but the methodology upon which it was based. 

Now, as I understand your expertise, you are not an epidemiologist who would study broad questions of medical -- of medical issues in a broad population, because I think that's what an epidemiologist is, I think.  But you don't have that expertise in particular, do you?

A.
No.

Q.
And I don't think that you're an expertise -- your expertise extends to issues of human reproduction, beyond what you have talked about in your report, is that --

A.
That's correct.

Q.
And you're also not a statistician.  I know if you had statistics as part of your political science background, I guess you might have, but you're not a professional statistician, are you?

MS. MULVANEY:
Objection, Your Honour.  We've been through this with other Defence counsel.  I really don't see the point.

MR. PRESIDENT:
Could be argued that you are breaking in open doors here, Mr. Erlinder.

MR. ERLINDER:
Mr. President, I think that the expertise and the basis for drawing conclusions about general matters of sexual assault and sexual violence from a limited base calls into question the expertise of this client -- or this witness in being able to do that and being able to independently evaluate the information that she has taken from others, and that's what it’s directed towards, and just that -- because we're talking about statistics, the incidence of sexual assault in a general population based on extrapolations, I thought it would be important to establish that -- that being a statistician might be useful in making those extrapolations from data.

MR. PRESIDENT:
But I assume that your aim is to influence the thinking of the Court when it comes to the decision here, and when it comes to the question of whether this witness has knowledge of statistics, you don't need to ask these questions.

MR. ERLINDER:
That's fine.

MR. PRESIDENT:
We know that.

MR. ERLINDER:
Fine.  Thank you. 

BY MR. ERLINDER:

Q.
Now, when you took the information of there being 2,000 to 5,000 pregnancies, I think your -- one of the sources you mentioned was the Rwandan government, wasn't it?

A.
Yes.

Q.
That was the -- and we're just clear that that's the government in 1996, the one that won the war.  That's the government we're talking about.

A.
Is that a question?

Q.
Yes.

A.
Yes.

Q.
Mm-hmm.  Now -- and I think you said you did some other interviews of people at -- perhaps at some clinics, but the 2,000 to 5,000, that big number, can you tell us specifically where that came from?  I think it might be helpful.

A.
I'll have to check in my book for the footnote to it, if it's there, but I think the -- that figure is cited in the UN special rapporteur's report, so I can't speak to his sources.

Q.
Yeah, and you didn't independently verify that from another source, as I understand it.

MS. MULVANEY:
Objection, Your Honour.  We've been through this with other counsel.

MR. PRESIDENT:
Yeah, that's what I'm saying, Mr. Erlinder.  Asked and answered. 

MR. ERLINDER:
Well, okay. 

BY MR. ERLINDER:

Q.
Now -- and I guess that establishes that that wasn't independently verified. 

Now, the 100-to-1 figure, is that based on your own research into the incidence of live births resulting from rapes?

A.
If you read my report, Human Rights Watch does not cite an exact figure for the sexual violence, because we are well aware that it is impossible to know the exact number of women who were abused during this three-month period.  It is impossible to know for two reasons, the first being that sexual violence carries a stigma to it, and so women do not come forward willingly to talk about it.  The second thing is that many of these women were killed after they were raped, and the forensic evidence does not indicate whether they were sexually abused or not.  Figures that are cited are in a rough ballpark, and they come from a variety of the sources, including the victims and other secondary material. 
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MR. PRESIDENT:
You see, we have understood this about one hour ago, so could we now move on and leave these figures, Mr. Erlinder?  What's the next point?

MR. ERLINDER:
Mr. President, I wasn't asking about these figures.  The answer I got was not responsive to my questions.  My question was only related to the 100-to-1 estimate that the witness testified that she used, not to the general incidence, not to all the things she answered, because those have been asked and answered.  What I was asking was a specific question that I believe has not been asked and answered.

MR. PRESIDENT:
Yeah, but you are addressing the methodology.

MR. ERLINDER:
I am.

MR. PRESIDENT:
But you are focusing on the vagueness and -- when it comes to estimates.  Isn't that what you're doing now? 

MR. ERLINDER:
What I was doing was asking a precise question about the 100-to-1 information that she said she based some of her conclusion upon, and only that. 

MR. PRESIDENT:
Where is that in the report? 

MR. ERLINDER:
That is --

MR. PRESIDENT:
Which paragraph, which page? 

MR. ERLINDER:
Maybe my colleagues can help me because I'm not looking at the report.  It would be on item 21, I think.  It refers to the report of the special rapporteur and talks about the 100-to-1 ratio.  And that's just what I'm focusing on, just the 100-to-1 ratio.

MR. PRESIDENT:
You're now in paragraph 21 on K0295044, is that true?

MR. ERLINDER:
That's correct, and it cites the United Nations special rapporteur's report that mentions that 100-to-1 figure.

MR. PRESIDENT:
Yeah.  That quote comes from René Degni-Segui's report.  It's a quote.

MR. ERLINDER:
Right.

MR. PRESIDENT:
What do you want to ask this witness about?  She is simply quoting him. 

MR. ERLINDER:
I understand, and relying on that.  And I'm asking whether she has independently verified whether that 100-to-1 ratio is supported by medical documentation or epidemiological studies that she is aware of. 

MR. PRESIDENT:
And that is the question and that's all that rests. 

Have you gone into this estimate by the special rapporteur yourself?
THE WITNESS:
I have not investigated his sources. 

BY MR. ERLINDER:

Q.
Now, with respect to your -- I want to turn aside from your book for just a moment and direct our attention to the 405 samples of statements that you received from the OTP.  Can you tell us who chose those 405 to present to you?  Or did you choose the 405?

A.
No.  I do not have access to the Prosecutor's database.  I don't know the individual who would have selected them, but somebody in the -- I would say the Office of the Prosecutor.  I don't know which individuals particularly.

Q.
So I guess that you wouldn't know whether those were selected randomly or as a matter of special selection.  That wouldn't be something that you asked about, I guess.

A.
That's correct.  You would have to ask the investigative team of the OTP.

Q.
Okay.  Now, you said that what you did with those 405, I think, was not to look at veracity but to use those 405 as a database, correct?

A.
That's correct.

Q.
And in that database, you said you looked at a number of factors.  Now, do you have any particular expertise in drawing out particular factors from a bulk of information that would take account of subjectivity, eliminate bias?  Do you have any expertise in setting up an analysis that --

A.
This is what I do for my living, and I've done it for 15 years. 

Q.
M'hm. 

A.
I take information about human rights abuses, I look at it, and I try and discern what has occurred.  Now, conflict situations are not a science.  Okay?  They don't happen according to some fixed formula.  And as we unearth what is happening to them, we don't unearth it in a fixed formula either.  There are limitations, there are constraints, there is factors that inhibit or encourage people to speak.  And so within this imperfect science, we do the best we can, and that's what I did with those.

Q.
Certainly.  And with respect to understanding the impact of sexual violence on women, I have no quarrel, but with respect to making conclusions about the involvement of the Rwandan military, the involvement of the Rwandan government, the involvement of the Interahamwe, my quarrel is that you have no expertise with respect to evaluating any of those matters as related to Rwanda. 

A.
I would seek to disagree with that.  When I interview, or when I'm looking at the issue, one of the questions that we always ask in human rights investigations is:  Who are the perpetrators?  It's not enough just to document terrible things that have happened to people.  We also look at who is doing this.  And under international law, those state actors or those proxies of state actors who commit human rights violations bear responsibility under international law. 

Q.
And Attorney Nowrojee, as an author that published a book for Human Rights Watch on that issue, I have no quarrel.  But you're coming here to testify as an expert witness on how the military in Rwanda behaved, how the Interahamwe behaved, how the government behaved, and who had responsibility for that behaviour.  Now, based on what you've testified to earlier about your background, do you really think that you have expertise to testify about those conclusions regarding the structure of the Rwandan society? 

A.
Clearly, I do, or I wouldn't have agreed to come here.

Q.
Okay.  Then let's turn this to a different set of questions.  As I understand the work of the lawyers' committee, I think they recently changed their name, haven't they?

A.
That's correct, yeah.

Q.
And the work with the lawyers' committee, as I understand it, had to do with evaluating abuses of power in a legal or judicial realm.  I don't want to oversimplify, but I'm trying to be brief for time purposes. 

A.
Is that a question? 

Q.
It is. 

A.
My work at the lawyers' committee was to do with rule-of-law issues.

Q.
Now, I think that one of the rule-of-law issues that you must have dealt with was the fairness of judicial proceedings.  That's central to the rule of law, is it not?

A.
Absolutely.

Q.
Now, in your role as an expert, which we both agree on, on the rule-of-law issues, how do you evaluate testimony presented by a witness that brings in allegations by third parties or parties that are hearsay upon hearsay that can't possibly be evaluated, checked or investigated, and to use that one witness to get in evidence of hundreds of others that can't be challenged?  Is that consistent with your idea of fairness in a judicial proceeding?

A.
This is out of the scope of my expertise for this testimony.  I'm not sure if it's -- has bearing.

Q.
But you are an expert in international human rights law.

A.
I mean, you're asking -- you're asking can a bench consider hearsay information and factor that into their determinations?  And will that make a procedure in and of itself unfair? 

Q.
No, that wasn't my question at all.  My question is:  You have already put yourself forward as an expert with respect to international humanitarian law --

A.
I don't think I've put myself as an expert on international humanitarian law here today.

Q.
I see.  But as an expert in international humanitarian law as it relates to violence against women?

MS. MULVANEY:
Objection.  The “international humanitarian law” came from Defence counsel.  It has never come from this witness. 

MR. ERLINDER:
Okay.

MR. PRESIDENT:
My impression is that this witness is here because she has interviewed persons in Rwanda. 

MR. ERLINDER:
Well, that's -- let me direct my question just to that.

MR. PRESIDENT:
And not as a humanitarian law expert.  And let us now try to wind this up in the not-too-distant future, because we also have to hear you and we have to hear both parties so we would appreciate if we could come soon to an end to this voir dire.  Please now concentrate on issues that have not been raised by other Defence counsel. 

Please go ahead, Mr. Erlinder. 

BY MR. ERLINDER:

Q.
With respect to the Judge's point about you being here to talk -- to give evidence about your interviews, I think that's the point that the President made, I wonder whether you think that bringing evidence from third parties and evidence that can't be checked or evaluated by the Defence is a fair way for an international proceeding to proceed. 

A.
I believe that any sitting bench will want to inform itself about what has happened, in order to make a determination.  They will take all the information, firsthand witnesses, secondary information, hearsay witnesses, victims, and they will make that determination, sifting through the credibility, the weight, giving different weight.  I'm not saying that a hearsay witness should have the same weight as an eyewitness; of course not.  But the Bench will take all the information, in order to inform itself, in order to come to a conclusion, and I do not think that's a violation of due process, nor do I think that it is a violation of the rule of law, if it is done within the rules of the Court.

Q.
And Ms. Witness, that is a very interesting answer, but let me see if I can put the question to you in a way that gets an answer to the question. 

MS. MULVANEY:
Objection, Your Honour.  The witness answered the question and, again, the comments by counsel are unnecessary.
MR. PRESIDENT:
You know, Mr. Erlinder, you're doing this all the time, these small little extra remarks.  You want to score points, but you see, by doing that, you are just irritating us up here so you are actually weakening your case. 

MR. ERLINDER:
That isn't what I intend to do, Mr. President.  I apologise. 

BY MR. ERLINDER:

Q.
Ms. Witness, I think you'll concede that, based on what you've presented in court with your reports and in your book, there is no possibility for the Defence to evaluate or challenge the sources of information that you've relied upon, particularly with respect to interviews upon which much of your conclusion is based.  You would give me that, wouldn't you?

A.
If I understand right, I've not yet presented anything to the Court.  I'm still being introduced and to be accepted, so I've not even had a chance to be heard by this Court.

Q.
Well, I'm referring now to the report and to the book, and as I read both the report and the book, they are based largely upon information that you have received from others, in a careful fashion, I'm sure, and --

MS. MULVANEY:
Mr. President, Your Honour, I'm sorry --

BY MR. ERLINDER:

Q.
-- and opinions based upon that information, and I wonder if you think it's fair for the Defence to be put in a situation of presenting evidence to the Bench that the Defence cannot investigate, cannot evaluate, and cannot challenge because the source of your information is beyond our reach?  Do you think that's fair? 

A.
This is out of the scope of my expertise of why I was asked to come here today.

MR. PRESIDENT:
It seems to me, Mr. Erlinder, that this is something you'll address us on in connection with the first part of your motion, and this is exactly the same issue.

MR. ERLINDER:
I've impinged upon the Court's goodwill long enough.  I appreciate the opportunity to make a record, Mr. President.  Thank you.

MR. PRESIDENT:
So I note now that there will be submissions by also the fourth Defence team, that is noted, but not any questions at this stage. 

All right.  We are ready for the final round.  Mrs. Mulvaney. 

MS. MULVANEY:
Mr. President, Your Honours, you had previously asked me -- and I'm sorry I didn't give it earlier -- as to what we were tendering her an expert in.

MR. ERLINDER:
Mr. President, could this take place out of the presence of the witness, please? 

MS. MULVANEY:
Mr. President, I think this is totally fine.  If I may continue, we are submitting --

MR. ERLINDER:
Mr. President, I really would like the Court to rule on whether the witness should be here to hear this argument, and I am willing to accede to whatever the Court decides, but we would be objecting to having her here during that.  We think it's appropriate to argue it without her being here. 

MR. PRESIDENT:
I have a question for you.  In your report, there is a reference to not only what the rape victims may have told you concerning inspiration from media but there is also a part relating to what had previously been part of the media "propaganda."  If we look at your report now, I'm referring to paragraphs 8, 9, 10 and 11. 

THE WITNESS:
Yes.

MR. PRESIDENT:
Having read through that, is my impression correct that you may well -- since you are not an expert on Rwandan media -- have relied primarily on the book written by Mr. Chrétien?
THE WITNESS:
That's correct, and supplemented also by other interviews with people I spoke to, both in Rwanda but also at Human Rights Watch.  We have within our office a Rwanda researcher who also would have looked at this. Mr. President, where I've used the Chrétien book, I have cited it as a footnote so you will know.

MR. PRESIDENT:
It was exactly the footnote which made me assume that you had used that book.  So that's just to have it on record because no one so far has asked that question and now we know,  and you have responded to it.  Thank you very much. 

Now, this is not the big issue, whether you should be present or not, Madam, but what will happen now is that we will have a lot of interventions, first by the Prosecution and then by four Defence counsel, and I think, frankly, for your own benefit you would wish to go for lunch immediately and then come back, possibly, later on. 

THE WITNESS:
Thank you.

MS. MULVANEY:
Mr. President, I'm sorry, I think -- I've always tendered my experts in the presence of the expert so that the expert knows how we are defining her expertise.  If we could -- if I may just speak those words, and then argument can go on and she can leave before the argument.

MR. PRESIDENT:
Absolutely, Mrs. Mulvaney.  Please explain why you are tendering your expert.  That is perfectly legitimate.  But when it comes to all the rest, she can be dismissed and we will proceed. 

MS. MULVANEY:
So Your Honours, we are tendering this expert -- this person as an expert in the investigations of human rights violations during armed conflict, with a subspecialty in sexual violence.  She is here to testify specifically.

MR. PRESIDENT:
Mrs. Mulvaney, can you slow down now and read it out even more slowly. 

MS. MULVANEY:
Okay.  We are here to qualify this expert as an expert in investigations of human rights violations during armed conflict, with a subspecialty in sexual violence.  She will be testifying specifically on her work on sexual violence during the events in Rwanda in 1994, which was, in fact, an armed conflict. 

MR. PRESIDENT:
Thank you very much.  Thank you. 

(Witness stood down)
MR. PRESIDENT:
Mrs. Mulvaney, do you want to submit any argumentation in favour of this? 

MS. MULVANEY:
Mr. -- well, if you'd like me to.  I mean, what I would cite is -- again, it's previously cited -- the federal rules in the United States, which -- it's 702 through 704, which talks about when an expert is of value to the Court and what their qualifications should be.  I think it's very clear that this witness is an expert, investigating human rights conflicts, and I really don't -- I would prefer responding to Defence argument, because I really don't -- I can't really anticipate what their argument is.

MR. PRESIDENT:
All right.  Thank you.  Now I am now giving the floor to the Defence, and you, Mr. Erlinder, in your submission, you may also briefly refer to this 92 bis issue.  But when you reach that, we will come back to it, and then you can respond to that 92 bis issue in your reply, Mrs. Mulvaney. 

Are you ready to go, Mr. Skolnik? 

MR. SKOLNIK:
I am, but I have a problem with the procedure suggested by Mrs. Mulvaney, because it seems to me is what she's saying is, “Let the burden be on the Defence to raise the arguments why the witness should not be qualified as a witness and then I will respond.”  And I would like to make it clear that it's her burden to show why the witness should be qualified as an expert, and not ours to show the contrary, because what we are doing here is shifting the burden of proof to the defendant and not to the Prosecution, which bears it all through the trial. 

MR. PRESIDENT:
I totally agree with you, Mr. Skolnik, that it is certainly the burden of the Prosecution to establish that the person is a witness.  What I am hearing now is that the Prosecution thinks that it follows from her CV and from the voir dire that she is an expert, and you are referring to that.  Is that what you're saying?  You want to save time.  But let me assure you, Mr. Skolnik, that she has the burden.

MR. SKOLNIK:
Okay.  I just want to say the following.  We don't have to beat this to death.  It's clear that she is not a psychiatrist, she is not a psychologist, she is not a therapist, she is not a social worker that works with rape victims.  She has no expertise in the matter in which they want to put her forth as an expert.  And I respectfully suggest to this Tribunal she ought not to be so qualified because the Prosecution hasn't shown, based on their burden of proof, that her testimony is necessary to elucidate facts from which the Tribunal itself cannot draw conclusions.  We are not talking about an engineer here who designed a bridge or an engineer maybe who constructed that terminal in Paris at Orly Airport that fell apart and crashed about a month ago.  We are not talking about that kind of expertise, to draw conclusions on facts as to whether the terminal was properly built, whether the cement was weak, stresses in the concrete, stresses in the beams used.  That would require expert evidence because the Tribunal would not have that kind of expertise.  But just to talk about the effect on rape victims -- and I want to point out to this Tribunal that we only had one rape victim testify in this Tribunal, so far, as a factual witness.  That was DAZ.  And we had other women testify, such as AR, KAVAN, and ZA, and none of those ever reported any sexual assaults or violence, sexual violence, upon them.  So I think that what the Prosecutors are trying to do is they are trying to make evidence, for example, of sexual mutilation.  We haven't heard anything about that in this trial up to now.  

And other things which -- I don't have to make my pleadings go on forever, but they are trying to bring in through the back door, through this witness, all types of evidence that has not been presented in court.  And I think that they ought not to be allowed to do this.  It's just a waste of the Court's economy of time.  They could have tried to do it maybe with 92 bis witnesses.  They could have tried to bring other people here to talk about this, if they felt it was that important to their case.  

So, respectfully, I suggest that at this stage of the trial, to come up with this witness, to bring this type of evidence, which in her conclusions implicates the armed forces, and the army and the military, I think is totally not fair.  I'm not saying that, should you decide otherwise, it would be unfair, but I'm saying I think it's unfair of the Prosecution to try and do this.  So these, respectfully, are my submissions on this.  I could say more but I'll stop now.
MR. PRESIDENT:
Thank you very much, Mr. Skolnik.  

Mr. Degli? 

MR. DEGLI:
Mr. President, I'll let Mr. Erlinder talk.  I think he and Mr. Skolnik will cover what we really want to talk about.  So I don't think I need to say anything. 

MR. PRESIDENT:
Very good. 

Mr. Erlinder? 

MR. SKOLNIK:
Mr. President, could you just give me one second.  There was one other thing I wanted to say.  When I say that the Tribunal has to be elucidated as to facts that it can't form conclusions on by itself, I would just like to cite from Archibold, Pleadings and Practice, this is the 2002 version, and all it says here is, "In matters of science or trade, the opinion of an expert or person intimately acquainted with it is admissible to furnish the Court with information which is likely to be outside the experience and knowledge of the judge or jury.  If, on the proven facts, a judge or jury can form their own conclusions without help, then the opinion of an expert is unnecessary."  And they quote R v. Turner. 

I could have Mr. Matemanga make copies of this, but ...

MR. ERLINDER:
Well, Mr. President, my submission will also be brief.  I'm willing to go so far as to say that if this witness testifies as an expert to the breadth of what she reported in her report, that it would be unfair.  And that doesn't mean that there aren't aspects for which she does have expertise to which she could testify properly.  I can't speak for my colleagues, but it seems to me that with respect to the formulation that Ms. Mulvaney used, that the idea that this person is an expert in the investigation of human rights violations in wartime can't be seriously contested, and that she has a subspecialty in sexual violence as it relates to human rights violations in wartimes.  I think there is no dispute.  We might even go so far as to acknowledge -- although I can't do it on the record, for matters of conscience -- but to acknowledge on the record that rapes happened in Rwanda during wartime as well. 

But the problem is that this witness goes further and attempts to ascribe the rapes that occurred to some sort of plan that's intrinsic in either the military or the Interahamwe or that came from propaganda in the society, and it's as she gets into testifying about the particular reasons for sexual violence in the Rwandan situation, she is completely beyond any expertise that she has.  And the difficulty that that creates is if we go into that area, and the Court is allowed to hear evidence or accepts evidence that -- regarding the numbers of rapes that occurred, with respect to mutilations that occurred, with respect to a whole variety of things that she ascribes to particular actors in Rwanda, we are absolutely unable to rebut that information in any sort of effective way.  And it really is a way, as we mentioned in our motion, of doing something -- with all due respect to Mr. White, we were trying to do something which would catch the Court's attention and not be insulting, but it's a little like Mr. White taking the stand and saying, "I've interviewed all these people and so the Court should listen to what they told me and draw conclusions about that based on the fact that I interviewed them."  And so I want to make clear that our objection is a focused objection with respect to a lack of expertise with respect to a particular portion of the information that she has provided, and that is the portion that attempts to draw conclusions about the relationship between the existence of sexual assaults and particular actors in Rwandan society that may or may not have brought that about, together with her extrapolations with respect to frequency, et cetera, et cetera, because I think we can see that those sorts of conclusions are beyond any expertise that she might have had. 

So, were she admitted as an expert to talk about the fundamentals with respect to violence against women in wartime, and that that existed in Rwanda, I think that we would be able to go forward without objection, but if we start getting into who did it and why, then we are in great difficulty and we will be subject to a continuing objection because, unfortunately, we will not be able to counter that evidence in any way.  And as the Court notes, and as we have noted in the past, that while hearsay is admissible, that admissible hearsay must have probative value, and in order to have probative value, that hearsay evidence must be able to be tested or corroborated in some fashion.  Testing and corroboration with respect to this witness's hearsay evidence is completely beyond the litigants before the Court.  So, if we allow that hearsay to come in here, what we are doing is admitting hearsay evidence that in fact has no probative value because it isn't subject to challenge, it's not subject to corroboration, and what we have done is circumvented Rule 92 bis, that requires the Prosecution to put in third-party statements through a formula that the Court has well recognised.  And should it be necessary to the Prosecution case to put this hearsay into evidence, I suggest that we do it through the Rule 92 fashion.  Of course, if we did apply Rule 92 to this hearsay, I think it would clearly fall beneath the bar that would be necessary for it to be admissible.  

I think that concludes my comments.  I appreciate the Court's indulgence. 

MR. SKOLNIK:
Mr. President, I just want to say that my position doesn't concord exactly with Mr. Erlinder's, because he's prepared to accept her expertise on a certain basis, which I'm not. 

MR. PRESIDENT:
Mr. Ogetto, or Mr. Otachi? 

MR. BW'OMANWA:
Mr. Otachi, My Lord.  I won't take much of your time, My Lord, because most of the issues that we wanted to address you on have been adequately addressed by the other counsel.  

The questions that have been put to the witness have brought out a number of issues about her limits, the limited background with regard to the serious issues that she addresses in her report. 

As Mr. Skolnik has fairly pointed out, we appreciate that she may be an expert in law -- she is a colleague, you know, just in that area -- but for somebody to be able to address this Court on expertise on matters to do with rape and sexual violence, with all honesty, we probably need somebody in the medical line or a sociologist or a statistician, as pointed out by my learned colleague Mr. Skolnik.  So there is the issue of her qualification. 

And the other element, of course, is her limited experience.  Yes, she went to Rwanda.  Her book, Shattered Lives, was based on one month's interviews in Rwanda, two years after the events.  With due respect to her, I think that that may be some reasonable experience, but it's not sufficient to add up to an expertise on Rwandan matters that would lead her to draw serious conclusions of fact.  Now, so there is the element of her expertise. 

Then there is the element of the report and what it contains, which is a different issue.  So the -- the report contains very many factual issues and very serious conclusions on factual issues.  Now, these are matters that are -- so far, are uncorroborated and are not likely to be corroborated because from the testimony you've heard so far, as rightly pointed out by counsel before, there has been little testimony on rapes in this case.  And from the list of witnesses remaining, we do not see any such testimony coming in.  So we are saying here it's evidence that is uncorroborated and is very unlikely to be corroborated by the close of the case. 

So then here is a witness who is coming to give us -- to make serious allegations of fact and draw serious conclusions of fact.  My Lord, I don't need to go into specific parts of the report, but when you look at, like, paragraph 26, for instance, it is a very serious conclusion of fact when she says government and military leaders did not take steps to prevent or stop the mass violence directed at women civilians.  That, for instance, just -- that is just an illustration.  That, for instance, is a very serious allegation of fact, a conclusion, a conclusion drawn from certain set of facts.  But from the questions that have been put to the witness about her knowledge of Rwandan affairs, her exposure to Rwandan affairs, her expertise on Rwandan affairs, it looks a little odd that we will have these serious conclusions of fact placed before the Court by an expert witness.  
So, in summary, we are saying she is not quite qualified as an expert on rape matters, in the sense that she will add any -- she will add anything to the Court beyond summarising what she's been told by witnesses.  Her book, Shattered Lives, is just -- it's essentially a report of what witnesses told her. 

So, in short, My Lords, we are saying that she is not qualified, in our view, and secondly, her qualification vis-à-vis what is in that report make it a bit difficult for us to accept that she can come in and testify to those facts.  That's all, My Lords. 

MR. ERLINDER:
Mr. President, there was one thing you asked me to address which I forgot to address, which is the 94 bis issue.  I can address it now or later.  I just wanted to make clear that I'm not sure I followed the Court's instruction properly.

MR. PRESIDENT:
I was thinking about 92 bis, and I think you have actually done it by mentioning Mr. White indirectly, and we have read what you said.

MR. ERLINDER:
Okay.  That was the 92 bis issue. 

And then there was the 94 bis issue, I think, is still unresolved regarding the filing issue, but I just wanted to make that clear.  I have nothing else to say.

MR. PRESIDENT:
When it comes to the 94 filing issue, then I can inform you that, according to the registry, the French version of the book, Shattered Lives, was filed on 12th December 1998 and copies were sent to the parties.  This is what I get from the registry. 

MR. ERLINDER:
I'm not in a position to dispute that, Mr. President; it's long before my tenure here.  But obviously the record is the record, unless someone can show the record is incorrect.

MR. PRESIDENT:
I see now that the handwriting of the person who wrote it is complicated.  Mr. Matemanga draws my attention to the fact that it was the 12th of October 1998, but the fact remains.  Now, this being said, it's clear that it was not refiled or filed in connection later with this expert after her report which we have in front of us, but that's a different matter.  

Is there more to be said now, before we give the floor to Mrs. Mulvaney? 

MR. SAINT-LEGER:
Yes, Mr. President.  With the Court's leave, I just wanted to add something with respect to our client, Mr. Kabiligi:  That we subscribe to the positions set out by counsel for Mr. Bagosora and counsel for Mr. Nsengiyumva.  And we do not agree with Mr. Erlinder's approach to the fact that he is ready to accept some aspects of Mrs. Nowrojee's testimony regarding sexual violence. 

I would like to add that, as Mr. Otachi has just said, we have a report here, and in this report, Ms. Nowrojee shows that she has a very limited expertise, and there are two cases in this report where she investigated acts of sexual violence, firstly in Rwanda and then in South Africa.  That is all. 

I would also like to underscore the fact that -- I would like to highlight the fact that the work presented by Mrs. Nowrojee can be done by a well-trained investigator of the OTP.  And this is what the investigators have been doing, and they cannot be described as experts. 

I would also like to say that the report, as you have seen, on the basis of the questions asked, is not balanced, because Mrs. Nowrojee has neglected some things.  She has not consulted books on social issues, violence against women in Rwanda, prior to 1994.  She went to Rwanda only after ‑‑ two years after '94, and she said that she consulted only one association which had existed prior to 1994, and that is -- was the Association des femmes rwandaises. 

I don't think that we should admit Mrs. Nowrojee as an expert in this matter, in view of her limited experience in this matter.  And as Mr. Otachi said, that, you know, the way the sets (as interpreted) are set out really should not allow her admission as an expert.  Thank you. 

MR. PRESIDENT:
Thank you very much indeed.  

Mrs. Mulvaney? 

MS. MULVANEY:
Mr. President, Your Honours, I submit that the witness has the educational qualifications, she has the experience, to come here and testify under the expertise that we outlined.  I don't know what area in particular the Court might want to hear from me on, but I do want to make it clear that -- one of the counsel had represented that there was very little evidence in the case concerning sexual violence against women, and that's just not correct.  And I don't know if the Court wants me to go back and point out everything that we have proven so far on sexual violence, but I know that the Court knows what's in the record and I don't think I need to do that. 

If the Court would guide me, I really think that we -- the Prosecution has met its burden, that the witness is highly qualified in what she does and that that information will be helpful to the Court, and that's the requirement, as I see it, and I don't see any need for further argument. 

MR. PRESIDENT:
Do you want to address the issue that this witness partially has relied on OTP investigators' material?
MS. MULVANEY:
Mr. President, Your Honours, it was -- it was referred to as 92 bis, a 92 bis issue.  We are not -- we are not putting these into evidence.  That was not my intention.  Those are basically documents that, as the witness said, that she looked at, at our request, to see if it corroborated what she had found out -- found previously, just to give it a bigger -- a bigger sample that she's drawing from.  And she will be able to tell you what she found.  But we are not putting them into evidence. 

JUDGE REDDY:
I'll take you up on your offer.  If I can just raise one specific issue, by way of an example, take paragraph 26.  Now, that's the very issue that we have to decide, isn't it? 

MS. MULVANEY:
Mr. President, Your Honours, I'm not -- there are things that are in the report, and I think 26 is -- "government" -- it is in a way, yeah, I mean it is definitely.  There are issues here that the Court does need to decide, but if this witness has evidence that she gathered that may assist you in the ultimate 
-- the ultimate decision, then I think the Court ought to hear it.  It may be that it's not as strong as what we present from other witnesses on the matter.  It may be, if you look at the paragraph above it -- I mean, when we make our case, we are definitely not going to rely on this witness's -- solely on this witness's testimony that the military distributed arms.  I mean, we've heard about that, you know, from so many different witnesses, and it's obviously -- we assume the burden.  We know what our burden is.  And we will give the Court the best evidence we can possibly give.  You may hear a little piece from this witness.  But we know what our burden is, and we plan on meeting our burden. 

MR. SKOLNIK:
Mr. President, could I just say something?  Maybe you'll even find it of interest. 

MR. PRESIDENT:
We will see. 

MR. SKOLNIK:
Mr. Justice Reddy asked about the question of the ultimate issue that we have to decide in this case.  Now, in certain cases, an expert witness may give an opinion on the ultimate issue.  For example, a psychiatrist could be asked, "Did the accused, who is charged with the murder of A, was he in a state of insanity based on your medical experience as a psychiatrist?"  And the psychiatrist might say, "Yes, he was a psychotic, he was a schizophrenic, he heard voices, he didn't know what he was doing, he couldn't tell the difference between right and wrong."  So that, in a sense, might define the ultimate issue by the expert witness.  But with a witness like this, trying to define the ultimate issue whether the army condoned, incited, the rapes of the civilians and so on and so forth, is going way past any kind of expertise that such a witness could possibly have. 

MR. PRESIDENT:
Thank you. 

We will then come back and deliver our decision at three o'clock, and then the witness can be present so that she knows the parameters in case she is submitted or not.  
(Court recessed from 1318H to 1509H)
MR. PRESIDENT:
Good afternoon.  We needed a little bit more time to deliberate on the issue, but here follows our decision. 

The Prosecutor is offering Ms. Nowrojee as an expert witness under Rule 94 bis in this case.  The Defence contests that she has expertise of relevance to the present trial.  The Chamber observes that Ms. Nowrojee's expertise is described as being an investigator of human rights violations during armed conflict, with special emphasis on sexual violence.  She is also offered to testify on her work in this field in Rwanda. 

According to the decision of 9th March 1998 in Akayesu, and many other subsequent decisions, the testimony of an expert witness shall be intended to enlighten the Judges on specific issues of a technical nature requiring special knowledge in a specific field.  The Chamber adopts this decision and the subsequent decisions and recalls that the word "technical" has not been interpreted narrowly, the emphasis being on whether the expert, based on her experience and expertise, can contribute to the trial. 

Ms. Nowrojee is by education a lawyer and has specialised in human rights and humanitarian law.  Of interest in this present context, however, is her experience as an investigator of sexual crimes.  The Chamber is persuaded that she possesses the necessary expertise in this field.  She has worked as a human rights investigator for many years and has published extensively in this area, either as an author, co-author, or as being involved in the publication of human rights abuses. 

The Chamber also finds that she has expertise in methodology connected with investigation of sexual crimes and in interviewing rape victims. 

Ms. Nowrojee's knowledge of Rwanda stems from four visits:  two in '96, one month and two days respectively; a week in Kigali in 2000; and three weeks in Rwanda in 1993.  She is not offered as an expert in Rwandan culture, language, history or political affairs. 

Based on her expertise, combined with her interviews of a number of rape victims, the Chamber accepts that her testimony may, in some respects, be relevant to the case. 

The Chamber will therefore admit her as an expert in relation to her investigations of sexual crimes in Rwanda, based on her interviews and investigations in the field.  The areas of relevance would seem to be the pattern of sexual violence in 1994, including whether it was widespread, public, and the level of brutality compared to other armed conflicts, and whether it appeared organised. 

The Chamber is not interested in material coming from the OTP database, and we agree with many of the Defence submissions in that regard.  Further delimitations of her testimony may come later.  Let me only indicate now that we are not interested in hearing anything -- and I understand that nothing will be provided -- anything relating directly to the four Accused, and let me also indicate that the Chamber will be extremely cautious when information is being provided that should have been led by direct evidence.  And we may have to come back to this later.  So in other words, these are the parameters for the testimony to be led. 

Are you ready, Mrs. Mulvaney? 

MS. MULVANEY:
Yes, Mr. President. 

Will you please --

MR. ERLINDER:
Mr. President, I had my light on here, and I don't think Ms. Mulvaney noticed.  There was one other issue that I just unfortunately have to raise.  When we talked about the 94 bis issue and the 21-day filing issue, I believe the response of the Court was that the records of the registry show that there had been a copy filed in French in 1998.  And I would just note that if that is the date of the filing, there was not a joint trial at that time.  And it's not clear to me that that filing applies to the joint trial and the subsequent charges brought in this case that made it a joint trial, and I just need to put that on the record as well so that, as we go forward, that the Court is aware that that 94 bis issue may not be quite as clear as it originally appeared. 

MR. PRESIDENT:
All right.  But this will only occur in the moment we are approaching the previous book, and we may not even get there. 

Mrs. Mulvaney, can you start now, please? 
EXAMINATION-IN-CHIEF
BY MS. MULVANEY:

Q.
Will you please turn to tab 5?  I know they are not numbered, but if you could just count.  Do you recognise that document?

A.
It's the report of the special rapporteur.

Q.
Then I've got you on -- let me see -- oh, then I got the wrong one.  Excuse me.  Go -- let me just -- one before that?

A.
Got it.

Q.
Okay.  It has a 140 up at the top left-hand corner, page number. 

A.
That's correct.  I recognise it.

Q.
Okay.  What do you recognise that to be?

A.
That's a page from the book by Jean-Pierre Chrétien, Rwanda, les médias du génocide.

Q.
And was that one of the documents that you reviewed prior to your mission in Rwanda?

A.
Yes, it was.

Q.
And --

MR. ERLINDER:
Mr. President, may we have the K number of that, please, so we know exactly what document we are on?

MS. MULVANEY:
If we could put it -- is the video monitor -- it's on the overhead projector here, and if we could have the video booth focus on it, the K number is K0227695. 

BY MS. MULVANEY:

Q.
Can you please tell the Court about that document?

A.
I can. 

Q.
Please go ahead. 

A.
In the lead-up to the genocide, much of the genocide propaganda focused on Tutsi women as being sort of devious seductresses, as being beautiful --

MR. ERLINDER:
Mr. President, I'm not so certain that there has been a factual basis for this assertion, and unless that is in the document, I suspect that we are past the scope of the document and we are getting into the area about the nature of Rwandan society and the nature of propaganda, et cetera, which I think was not one of the issues that the Court was interested in hearing about.  If I'm mistaken, I apologise, but I don't believe it's in that excerpt that she's speaking of. 

MR. PRESIDENT:
Any comments on that, Mrs. Mulvaney? 

MS. MULVANEY:
Mr. President, the foundation has been laid.  I could go back and lay the foundation again.  We've gone over it a little bit before the voir dire of the Defence.  The witness is now discussing what documents she reviewed prior to her mission to Rwanda. 

MR. PRESIDENT:
And that is the first part of her answer, that she reviewed a document, but now she went on and started to talk about the situation before 1994, and I think that's the objection of Mr. Erlinder.  So one thing, and you're quite right, she read such a document, and I'm sure Mr. Chrétien's report, or at least parts of the book, but his objection is different.  So what is your comment on that? 

MS. MULVANEY:
Mr. President, Your Honours, I guess I'm not sure what his objection is.  We had quite a bit of discussion previously about propaganda in the media, and what the witness is now doing is going back and showing the Court one of the documents that led her to believe that the propaganda in the media affected the sexual violence rate in Rwanda.

MR. PRESIDENT:
And when you are saying that we have had documentation about this in the media previously, you are referring to evidence in the present case? 

MS. MULVANEY:
Oh, that's correct, Your Honour.

MR. PRESIDENT:
Yes.  All right.  

That is her foundation, Mr. Erlinder.  What is your view on this, for the Defence? 

MR. ERLINDER:
Well, Mr. President, my response is that, with respect to what Chrétien said, I believe that it's quite appropriate for this witness to summarise what Chrétien said, but for her to then go beyond what Chrétien said and begin asserting that she has knowledge or expertise with respect to propaganda in the media beyond what Chrétien said, I think we established in the voir dire that that is not an area of expertise that she possesses.  So if she were to report what Chrétien said rather than what her surmises are from what Chrétien said, I'd have no objection.  But this is not a person who has testified that she knows the Rwanda media or that she's an expert on that, and so I think we have to limit her testimony to that information about the media which she received, and not to go beyond that to speculate or surmise. 

MS. MULVANEY:
Mr. President, Your Honours --

MR. PRESIDENT:
Mr. Skolnik? 

MR. SKOLNIK:
Thank you, Mr. President.  I just want to add that I believe, in the context of the judgement that you just rendered where you said that the witness could testify and you gave the parameters of her expertise that she could talk about, it seems to me that you said she is not an expert in Rwandan culture, history or political affairs, and I think that is exactly where Ms. Mulvaney is going with her questions now.  So I object on that basis. 
MS. MULVANEY:
Mr. President, Your Honours, if I may just say one more thing, it goes directly to some of the issues that the Court addressed in their decision, which was the pattern of violence, the level of brutality, and whether or not it was organised, and if I could just be allowed a little bit of latitude, that's where we are going. 

MR. SKOLNIK:
I'm amazed the Prosecution always pleads for latitude.  Mrs. Mulvaney always wants latitude and flexibility.  But we want the Court to enforce the judgement that they just rendered because, otherwise, she could have all the latitude and we will just sit down here and take notes and that's all. 

MR. PRESIDENT:
There will be a need, Ms. Nowrojee, for some clarifications in the start of your testimony so we know how to tackle it, because there will be some delimitation problems here, as you have heard. 

All right.  We agree to a certain extent with Mr. Erlinder's objection, in the sense that we assume that what your basis is for describing what you were just about to tell us was the Chrétien book.  Is that true? 

THE WITNESS:
It is.  And I will stick very closely to my findings of his book.

MR. PRESIDENT:
Exactly.  So what she's going to tell us now is based on the book.  Please proceed. 

THE WITNESS:
In the 1990s, in the lead-up -- in the time of the lead-up to the violence, basically there was a number of media issues that came out that began to target the Tutsi community and put forward certain stereotypes of the Tutsi community.  Now, according to the Chrétien book, these papers were distributed, and in them you can find references to gender, and with the permission of the Court, I would just like to go through two examples of that. 

The first is in one of the issues of Kangura, which is -- which is one of those magazines.  There was a document called "The Ten Commandments of the Hutu" which put forward a tract of commandments for the Hutu community and excoriated, and called on the Hutu to take care and beware of, the Tutsi community.  Now, in those Ten Commandments, four of them actually have references to women.  The very first commandment, the very first commandment of those Ten Commandments, I would like to read out to the Court.  It says:  "Every Hutu should know that a Tutsi woman, wherever she is, works for the interest of her Tutsi ethnic group.  As a result, we shall consider a traitor any Hutu who marries a Tutsi woman, befriends a Tutsi woman, employs a Tutsi woman as a secretary or a concubine."  Clearly, the Tutsi woman is being singled out as a means through which supposedly this Hutu community will -- this Tutsi community will put forward its aims to undermine the Hutu community, and so it's very clear that women and their sexuality here is being targeted. 

A second example, which is also again found in those Kangura magazines in the Chrétien book, are graphic cartoons which portrayed Tutsi women using their supposed sexual powers on, for instance, UN peacekeepers, who were then attributed to being RPF supporters, according to the propaganda, or even moderate Hutu politicians, such as the prime minister, Agathe Uwilingiyimana, in various sexual poses.  So the kind of graphic sexuality and this idea that these beautiful women were being used as a political tool was put out and fuelled stereotypes, gender stereotypes. 
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MR. CONSTANT:
Mr. President, I am sorry, I have a slight problem.  The reference to the caricature of the Belgian peacekeepers, I do not know where it is excerpted from.  I do not know of the existence of the newspaper known as Power.  If the Prosecutor would be kind to ask the witness where the caricature was drawn from because Kangura I know but Power, honestly, is unknown to me. 

MS. MULVANEY:
Mr. President, I'd like to go back and -- the video booth did not pick up.  I think we need to go back and look at the Hutu ten commandments.  If we could show that on the screen. 

BY MS. MULVANEY:

Q.
Is that the document that you identified?

MR. SKOLNIK:
There's a book on the screen, isn't it?

THE WITNESS:
Yes, it is.

MS. MULVANEY:
Okay.  And then let's put the first caricature up. 

BY MS. MULVANEY:

Q.
And if you can just describe it, we'll try to get it -- describe what that is.

A.
I'm sorry, I can't see my screen very well.  That is the prime minister, clearly, in a pose -- clearly, you know, naked with breasts exposed in a bed and being attributed that -- to her being, you know, to being affiliated to the opposition.

MR. PRESIDENT:
So what you are doing now is to show something from Kangura, and that is why we have not yet addressed Mr. Constant's objection, because we are not there yet.  The next question then is then: is this taken from the book?

THE WITNESS:
This is taken from the Chrétien book.

MR. PRESIDENT:
So all these drawings are from the book.

THE WITNESS:
They are.  And so these were not sources that -- original sources that I researched; these are from the Chrétien book and are cited to the Chrétien book.

MR. SKOLNIK:
But, Mr. President, I have an objection because Faustin Twagiramungu and Agathe Uwilingiyimana were both Hutus, so I don't understand where Ms. Mulvaney is going with this here.
THE WITNESS:
If I may explain.  What we are looking at is propaganda that looks -- there's two aspects to the sexual violence issue.  One is that women's gender and their sexuality was targeted.  And then, also, for Tutsi women, the gender and ethnicity.  

So if you understand that not only Tutsi women were raped or Tutsi women were sexually abused, but Hutu politicians who were seen to be moderates, or Hutu women who were married to Tutsis, or who were seen to be protecting Tutsis were also targeted with sexual violence.  

And so it is on the basis of gender and also ethnicity.  So that's the explanation. 

BY MS. MULVANEY:

Q.
Can you tell us an approximate date on the publication of that? 

MR. PRESIDENT:
Well, it's written --

THE WITNESS:
It is cited as January 1994.

BY MS. MULVANEY:
Q.
We're going to look at the next image at this time. 
A.
Again, the same -- the same theme coming through.  

Q.
Okay.  And the next image after that. 

MR. PRESIDENT:
This is the one referred to by Mr. Constant.  And let's see whether we can answer his questions.  Have you heard of any publication called Power?

THE WITNESS:
No, but I'm not a researcher on the media in Rwanda.

MR. SKOLNIK:
Mr. President, I have an objection on this because there's nothing that indicates, in this particular cartoon, that there are Tutsi women in there; it's a cartoon.  It may be a scurrilous cartoon, but it doesn't say anything about Tutsi women in there as far as I can see.  

MR. PRESIDENT:
Have you read the last sentence?

MR. SKOLNIK:
I'm sorry, it's such small writing, I didn't see it.  Okay, I withdraw my remark. 

BY MS. MULVANEY:

Q.
Can you please describe what is depicted in that picture?

A.
This is a cartoon, a particularly vile cartoon --

MR. CONSTANT:
Objection.  I am disturbed because I am told it is an excerpt from Chrétien.  Chrétien is known on the Prosecution's list and -- as an expert witness.  I understand that Madam Nowrojee wants to draw from it, but I think the Chamber should, at least, ascertain the existence of that newspaper, and also the existence of what is written on the bottom.  That is my problem.  Before establishing that, it will be difficult to make any comments regarding that photograph, because we have references concerning the other elements.  But, for me, Power means absolutely nothing.  I know Kangura.  And also you realise that, contrary to the excerpts from Kangura, which we had seen, where on the bottom we have the French translation of the cartoon, the words which were written on the cartoons.  You will realise that this document does not have any translation or whatever in French.  What we have in the drawings below, we have a comment, “The power of sex", "Tutsi women" and "The Belgian UNAMIR peacekeepers."  We don't know where it comes from.  Whether it is an excerpt, we do not know; whereas, in the previous photographs, there were words written on the drawings, then translations at the bottom.  I am sure the witness has verified that because the words were in Kinyarwanda and the translation is in French, but now there are no words on the drawings.  So I do not know whether this document exists.  And I say that the use of the word "Tutsi" is really arbitrary and does not rely on any objective element.

MR. PRESIDENT:
So you are raising the question whether this word "Tutsi" is actually in the original drawing, it could be a commentary later on.  Isn't that the main point here, Mr. Constant? 

MR. CONSTANT:
Mr. President, I'm saying that it is an assumption because, in the other drawings from Kangura, we have the Kinyarwanda words written on the drawings, then on the bottom of the cartoons, we have the French translations.  So we know of the Kangura newspaper, we know the translation, but regarding this drawing, we don't know the newspaper and we don't know where the qualification "Tutsi" comes from.

MR. PRESIDENT:
Well, Mr. Chrétien is on your list, Ms. Mulvaney, your witness list, and he will be coming, that is your plan.  We will have to ask him: does it follow from the book whether this is something added by the author Chrétien, or whether it was from the original drawing?  Have you found out?

MS. MULVANEY:
I can inquire to this witness as to what she knows.  As to whether or not he's on the list, I think he -- the last time we were court ordered to reduce our witnesses, that he was one of the ones that was cut.

MR. ERLINDER:
Mr. President, I have another issue that I think – 
MR. CONSTANT:
He is not on the list.

MR. ERLINDER:
Okay, okay, I understand.  These are interesting drawings and, certainly, some are shocking.  However, their impact in Rwanda would depend upon some evidence with respect to their distribution.  And since this witness's testified that she took them from the Chrétien book, I believe we can assume the Chrétien book was not distributed in Rwanda prior to April 1994.  And unless this witness can establish that these precise drawings were circulated in such a way that they might have an impact on behaviour in the months leading up to the tragedies that are at issue here, I don't believe that they can possibly be relevant to the behaviour of people at that time.  And it's interesting that Mr. Chrétien has them in his book and that this witness relied upon them, but to suggest that these drawings somehow had an impact, based on the fact that Chrétien duplicated them, is stretching a bit far.  So I'm hoping that the witness is going to be able to testify about her study of distribution of these particular drawings in Rwanda so that we can make a link between the drawings and her opinions about their effect.

MR. PRESIDENT:
Madam Witness. 

THE WITNESS:
Sure.  My understanding is that while these newspapers themselves had a relatively small printing, in terms of numbers, that -- in fact, what happens in Rwanda is that since most of the population, many, many people are not literate, that many newspapers circulate and newspapers are read by others.  And in this case, in the situation of a cartoon, one not need -- need not even be literate to comprehend some of the messages that are being given.  And so my understanding is that these papers were taken, distributed, people read them to each other, that they circulated widely, not only in Kigali where they were printed, but they did get out to the countryside.

MR. ERLINDER:
Mr. President, if I may.

MR. PRESIDENT:
Will Defence please relax a little bit now. 

So Mr. Erlinder's objection was that one thing is to have something in a book, published by a researcher after the genocide.  Something else is really whether these cartoons were distributed before 1994.  And we now want you to be a little bit more specific as to whether you know whether these drawings were actually in Kangura or Power before 1994.  Do you know anything about that? 

THE WITNESS:
You mean from firsthand evidence in terms of having the issues and seeing them circulating?  No, I don't know.  My research on the genocide propaganda came from secondary sources. 

MR. ERLINDER:
Then I'd renew my relevance objection, Mr. President. 

MS. MULVANEY:
Mr. President, if I may be allowed just to inquire of the witness. 
BY MS. MULVANEY:

Q.
Did you discuss this with any of your colleagues or any other people as to whether or not these illustrations were widely available in Rwanda?

A.
Yes, I did.  And, in fact, what I repeated to you came from conversations I had with colleagues.

Q.
Other than colleagues -- and when you say "colleagues", to whom -- what type of person?  You mean colleagues at Human Rights Watch?  Did you go outside of Human Rights Watch?

A.
I'm talking specifically of my colleague who is a Rwanda researcher, Doctor Alison Des Forges, who knows Rwanda well and can speak to that type of issue.

Q.
And did you go over this part of --

MR. SKOLNIK:
I object to the question. 

BY MS. MULVANEY:
Q.
-- I know that it's in your book and it's also in your expert witness report --

MR. SKOLNIK:
Ms. Mulvaney I'm making an objection, please.  

Madam Des Forges testified in this trial as a historian, and her testimony is there, it is part of the record, but now what Ms. Mulvaney is trying to do is she’s trying to buttress the testimony of this witness because the witness may have had a conversation with Madam Des Forges.  So I think that this is improper because she's trying to get it in through the back door because Madam Des Forges was here already and testified.  And now she's saying, "Well, you must have discussed it with Madam Des Forges."  I object to it.

MR. PRESIDENT:
The witness was asked with whom she had discussed this and Des Forges was one of them.  That's where we are.

Next question, Ms. Mulvaney. 

BY MS. MULVANEY:

Q.
Did you have any discussions when you got to Rwanda with the many different people you spoke with about the media or RTLM specifically?

A.
Yes, I did.  We talked with journalists, amongst others.  We talked with -- with people generally about the impact of that and got, again, feedback.  And then the other thing was that -- just talking in general to Rwandans.  They, themselves were able to articulate the stereotypes that had been promulgated in the lead up to the genocide.

Q.
Can you cite any specific examples of that?

A.
In terms of conversations I had? 

Q.
Yes, yes.  Do you remember any specific conversations you had either with victims or with other people, while you were in Rwanda, about how Tutsi women were regarded?
A.
Yes.  And many of those are quoted in the book.  But I had conversations with women's organisations, who talked about it.  I had conversations with journalists who also mentioned it.  I had conversations with people working in the international community, at the time, who also referred to it.  And the rape victims themselves, when they recounted the types of comments that were made to them in the course of being raped, also had encapsulated the exact same stereotypes that had been portrayed in the propaganda.

MR. ERLINDER:
Mr. President, if I may.  We raised an objection earlier with respect to these specific drawings because there had not been a nexus between the witness seeing them in the Chrétien book and the distribution in Rwanda.  As I understand it, we are -- are we going -- are we establishing a foundation this way, because it's not headed in that direction, or are we going on to a new area because the objection still stands with respect to these drawings? 

I have additional objections with respect to the direction of the direct at this point because now we have a witness commenting upon other people's impression of the media and the effect it had in the Rwanda society, when we've already established that she, herself, doesn't have expertise in that area, and isn't able to evaluate, therefore, whether that information is believable, real, or whatever.  

But I'm hoping that we can first address the objection of the drawings that were in the Chrétien book and then go to these other issues because I think they are not necessarily related.  Certainly the discussions of RTLM are not related to these drawings.

MR. PRESIDENT:
What is your objection in relation to these drawings?  I mean, they are not being tendered as exhibits now.  She has commented upon a couple of drawings and then she's moving on.

MR. ERLINDER:
Well, my objection is that, because there is no evidence from this witness, that these drawings were published in such a way that they might have an impact upon behaviour in Rwanda because what she's told us is that she saw them in the Chrétien book.  They have no evidentiary value with respect to the activities in Rwanda in 1994.  And whether they are used as exhibits, or whether they are used as the basis for her conclusion, unless she can establish that there was some sort of distribution, which has not been established yet, then I'm afraid that they have no evidentiary value with respect to 1994. 

MR. PRESIDENT:
What we now have heard is that this witness has read the book, had interviews, she was not in Rwanda in '94 or before '94, but she had interviews with people during her trip in '96, and they told her that such drawings or these drawings were distributed.  Is that your evidence? 

THE WITNESS:
My evidence is that -- that the portrayal, not that people said to me, "Here, this cartoon was distributed.  Here is this cartoon, I saw it."  It was more that when people talked about how women were portrayed in the propaganda, it was in this in fashion.  So I did not have an experience, for instance, where somebody brought this cartoon to me directly.  However, the portrayal of women in these cartoons was conveyed to me in conversations exactly in the manner in which they are portrayed in these cartoons.

MR. ERLINDER:
Objection. 

MR. PRESIDENT:
So you are not pinpointing any particular cartoon; you are simply saying there were such cartoons and they were distributed? 

THE WITNESS:
That's correct.  These are merely to illustrate and give you a feel for what was there, when I say this, to give you some sense of what it looked like.  And, particularly, in a society where the majority of people are not readers, and are illiterate, how do you send the message through the print media?  It is illustrative. 

MR. ERLINDER:
Mr. President, at your leave. 

MR. PRESIDENT:
Is there more to be said about this?  You have heard that -- the delimitation of this testimony.  This is what it is. 

MR. ERLINDER:
The delimitation I heard was that the witness spoke with people who said that certain ideas were conveyed in '94 or thereabouts, but that none of those witnesses specifically said that these cartoons or these drawings were the subject matter of their point of view or the point of view of others.  I have no objection to this witness testifying about what people told her, except for the general objections about the unreliability of hearsay, but, in fact, this witness has told us that these particular drawings do not have evidentiary value because no one that she spoke to pointed to them, and because they have a very graphic effect and tend to crystalise ideas and images that are not within this witness's expertise, we would continue to have our objection that these drawings not be relevant to anything that is before the Court now. 
MR. PRESIDENT:
Yes.  This is not complicated.  The witness testimony goes a certain distance and not longer, and we take it for what it is. 

Next question, Ms. Mulvaney.

BY MS. MULVANEY:

Q.
You've described in piece who you saw when you got to Rwanda, but it wasn't done in your direct examination, and I want to make sure it is clear for the record, so could you please describe to the Court the people that you met with when you got to Rwanda?

A.
That's fine.  And I'll do it quickly and briefly since I've already mentioned some of it.  I interviewed victims of sexual violence.  I interviewed women's organisations.  I interviewed human rights organisations.  I interviewed a survival organisations.  I interviewed journalists.  I interviewed doctors and nurses.  I interviewed international humanitarian organisations.  I interviewed Rwandan government officials.  I interviewed United Nations officials, including Rwanda Tribunal officials, UN peacekeepers, the UN rights operation, amongst others.  I think that is a fair summary although I've probably omitted one or two. 

Q.
Based upon the interviews that you did in Rwanda, were you able to observe patterns in the sexual violence that took place?

A.
Yes, I was.

Q.
Can you please describe to the Court what types of patterns you saw in the sexual violence?

A.
I would say that sexual violence during the Rwandan genocide was extremely widespread and happened in large numbers.  I don't want to go over again the conversation we had this morning about numbers, but it was very widespread.  

It was directed primarily at Tutsi women, on the basis of their gender and ethnicity, but also some Hutu women were raped, and I've also explained that previously, due to their political affiliation or their affiliation to Tutsis.  In terms of the numbers I think it's safe to say, from all of my interviews, that thousands of women were raped. 

Q.
Were you able -- let me just ask you --

MS. MULVANEY:
If Mr. Matemanga was here -- there's an exhibit I’d like to put in front of you which is P. 8.  I think it is open over here.  It is on top already in front of the witness.  Just hand it to the witness.  Thank you.

BY MS. MULVANEY:

Q.
Do you recognise that document?

A.
Yes, I do.  It is the report of the special rapporteur from the United Nations on the situation of human rights in Rwanda.

Q.
And is that the document that you were referring to during the voir dire?

A.
It is.

Q.
Other than the widespread nature of the sexual violence and the issue of ethnicity, did you -- were you able to discern any other patterns of the sexual violence in Rwanda at that time?

A.
Yes.  In addition to the large numbers, I found, in the course of doing my interviews, patterns in the types of sexual violence that were enacted against women in different parts of Rwanda throughout the genocide.  Women were individually raped, they were gang raped, they were held in sexual slavery, either an individual -- by an individual militiaman or soldier, or they were held in collective sexual slavery as groups of women, often in houses.

MR. ERLINDER:
May we have the K number of the documents that Ms. Mulvaney was referring to just so we are clear?

MS. MULVANEY:
Mr. President, he just interrupted the witness to get that and I just think that's out of line.

MR. PRESIDENT:
Had you finished? 

THE WITNESS:
No, I hadn't. 

MR. PRESIDENT:
Please proceed.

THE WITNESS:
Thank you. 

MR. ERLINDER:
(Microphones overlapping)
MR. PRESIDENT:
It is in the folder, Mr. Erlinder.  K0158994. 

Please proceed. 

THE WITNESS:
Thank you.  They were raped with objects.  A lot of women were raped with sharpened sticks, often to their death, or with weapons, and they are also often sexually mutilated after they were raped, either with injuries to their breasts or vagina, or to features that were considered as Tutsi such as noses or long fingers.  These are some of the broad patterns.  

And with the permission of the Court, I would like to just speak a little bit to each one of those. 

In terms of gang rape, that tendered to be the most frequent form of rape.  Women -- a lot of times these militia groups or groups of soldiers were not single men, they were in groups.  And so when women were taken for sexual abuse, they were not raped by a single person, but often times they were raped two, three, four, up to 20 men even, in terms of testimonies that I took.  Not only that, sometimes they were raped repeatedly during the course of the genocide.  

Let me give you one example of a woman that I interviewed who had been gang raped first by a group of Interahamwe.  She had then been let go.  Later on, she had been found by another militiaman and held by him for a period of time.  In the course of that, some of his colleagues had sharpened a stick and pushed it in her vagina.  She survived, but injured.  She was allowed to leave.  She then fled trying to seek sanctuary and was found again by another militiaman and raped again.  So you can see that rapes were often times repeated. 

There's another category, the second category of what, in Rwanda, is called "forced marriage" or "mariage forcé".  This is what I would call individual sexual slavery.  These were women who were taken by individual soldiers, fighters, militiamen, whatever you would call them, and held as "wives" or held for "protection".  And it is very important that you understand the euphemisms that are used in describing this because these women were not wives, they did not choose to go with these men.  They were held for periods of time under coercive circumstances where they feared to leave or they were unable to leave because of the situation.  Many of these women, because of the long duration of ‑‑ stay with these men, ended up having children as a result. 

Another common pattern was collective sexual slavery where women were held in houses of rape.  Several of them were held in a place where they were used to sexually service groups of men.  They were held anywhere from a few days to a month or months.  I interviewed one woman who had been captured and held.  They killed all the men in the community.  There were about 200 women.  The women were forced to bury the men, and then they were taken by these militiamen and held, 200 of them.  Wherever these militia moved, they took these women naked from place to place like cattle, often times forcing them to sing militia songs as they moved from place to place.  The woman I interviewed had survived, and she was only one of about 30 of the 200 women who had survived as a result of this abuse. 

Another pattern is the rape of women using objects.  The most common object that was recounted to me was the use of sharpened sticks.  And frequently I heard testimonies of women, from witnesses, who talked about women being speared to death through their vagina with sharpened sticks.  Other objects were used including weapons.  And we know, also, in the case of the prime minister, a bottle was put in her vagina.  So objects -- these sorts of things also were meant to worsen the pain, or to also humiliate, to degrade.  They were part of both terrorising and degrading.  

The last pattern I found in terms of the testimonies I took was that many women, after the rapes, were sexually mutilated.  One the worst testimonies I took was of a young eighteen-year-old girl who had been gang raped, and after the rape they had slashed her vagina using knives.  She had subsequently contracted an infection because she could not seek medical care during the genocide and ultimately after had to have a complete hysterectomy and reconstructive surgery, and she's now HIV positive.  So the sexual mutilations, there are women who survived it and many of them have not been able to even get medical care. 

Another shocking testimony I took was a woman who was gang raped, and after being gang raped, they cut out part of her vagina and put it on a stick outside the door of her house and said, "Come and see what Tutsi women look like."  These two examples I just gave to you of sexually mutilated women are two examples of women who have survived, and there are countless others, I am sure, who did not survive this sort of violence.  So these were the patterns of sexual violence that I discerned in the course of my interviews. 
BY MS. MULVANEY:
Q.
Did you see any kind of pattern on location of the sexual violence that occurred?

A.
I did.  Two aspects.  The first is that sexual violence occurred in every préfecture of the genocide.  Now, I interviewed women in six préfectures --

MR. SKOLNIK:
I have an objection because exactly what --

THE WITNESS:
Well, can I finish and I will --

MR. SKOLNIK:
No, because I'm objecting to what you're saying.  Because the witness said in the voir dire that they only did research in six of 11 préfectures.  So the conclusion that she's going to give, that it was widespread all over Rwanda, is not correct.

THE WITNESS:
Your Honour, if I may explain how I came to that conclusion. 

My research in terms of travelling through Rwanda was in six préfectures.  Now, a number of women were on the move during the genocide, so they were not restricted to a préfecture during the genocide.  So I may have interviewed someone in Gitarama, for instance, who had fled to another préfecture in the course of the duration.  Additionally, in Kigali, specifically, people from all over the country had come in and there was a large displaced population in Kigali at the time.  And so many of the rape testimonies we took from women, who were actually based in Kigali in 1996, were not natives of Kigali ville.  And so -- especially the interviews that we did at the -- the clinic called the le polychlinique de l’Espoir, there they treated women from around the country.  So I, myself, did not travel to every préfecture, but testimonies I collected indicated that this had occurred in different préfectures.  The other aspect about --

MR. ERLINDER:
Mr. President, if I may.  There was one other aspect with respect to the pattern testimony that we just had that I want to draw to the Court's attention.  As I understood it, this witness was to testify about patterns.  What we heard was not only patterns, but individual case studies of particular individuals.  Now, the difficulty that the Defence has, of course, is that we are unable to challenge any of the individual stories that we're getting, and it makes it impossible for us to be able to mount a Defence to those issues.  And I think that if we're getting into individual stories, rather than talking about patterns of behaviour, I think we're on a line that needs to be defined somehow.  And I'm not sure where that line should be drawn, but I am hoping the Court can help us understand where that line is.

MR. PRESIDENT:
There may be such a line, but we haven't reached it yet. 

Can you finish our answer now, please?
THE WITNESS:
Sure.  So as I was saying, there were two aspects about location: the first being the préfectures and the occurrence of sexual violence throughout the nation through the genocide; the second was the public nature of the sexual violence.  

These were not rapes that occurred in secret.  These were not rapes that occurred behind closed doors.  They happened at checkpoints.  They happened in cultivated fields.  They happened near government buildings.  They happened in or near hospitals.  They happened where people had fled to seek sanctuary, such as churches.  They happened in plain view, in open view, and often these women, after they were raped, were left -- the bodies were left dead and spreadeagled in public view. 

BY MS. MULVANEY:

Q.
You had mentioned previously about different statements that the victims or other people had told you about concerning ethnicity.  Can you -- do you have any examples of that that you could share with the Court?

A.
In the course of the testimonies I took, one of the questions that we ask, generally, not just in Rwanda -- "During the course of the rape, did anybody say anything to you?  What was said to you?"  And in the course of the testimonies we collected, what we found is, when Tutsi women were being raped, the rapes were frequently accompanied with statements about either their gender or their ethnicity.  

Let me take gender first.  Gender -- in terms of gender, the stereotype is that these Tutsi women were very beautiful, but also very arrogant and very – and thought themselves too good.  And so a number of the statements were to the effect that, "You thought you were too good for us", or "You thought -- were too arrogant, now we will teach you", or “You”, you know, "You Tutsi women" -- and in terms of "You thought”, you know, “we wouldn't have had you under normal times, but now we can have you."  
The other aspect of the statements targeted directly their ethnicity and statements were made as to their deviousness; the fact that they -- their ethnicity was also problematic.  So comments like, "You Tutsi snakes", "You Tutsis, we will" -- one of the women said that she had been told "We will leave nothing except drawings to show that there were Tutsi people."  These types of comments were ‑‑ women's ethnicity was being targeted as well as the violence being directed at them was to their sexuality.

Q.
Did you receive information during your trip from different sources on who the perpetrators of the violence were?

A.
Again, that's a standard question we ask in the course of interviewing.  "Can you tell us who attacked you?"  Now, we often know that when we take testimonies from victims that it's important the way you ask it because if you just say, you know, “somebody in a khaki uniform, maybe an army person” and the person may not be able to distinguish.  We do not ask leading questions, we ask them to describe what they were wearing; what they said; if they can identify by name any of them.  And so we did.  We asked, “Who are the people who did this to you?  Do you know them?  Can you name any names?  Were they in uniform?  What were they wearing?  What did they say to you?  And so, in the course of that, our findings showed that the vast majority of the rapes were committed by the militia group, the Interahamwe.  We also found that there were a number of rapes that were committed by military soldiers.  We also found that some rapes were committed by civilians as well, but the vast majority were committed by the militia. 

Q.
You have given the Court different patterns that you've discerned from the data that you've collected.  Based upon those patterns, did you draw any kind of conclusion as to the organisation of the behaviour? 

MR. SKOLNIK:
I object to that because I don't think that she could answer that question because it's only a hypothesis.  “Did you draw any kind of conclusion from this pattern?”  In other words, she didn't investigate the pattern, she didn't go into further detail and I don't think she should be able to give such a hypothesis.

MR. ERLINDER:
Mr. President, I'd like to augment that, if I may.  We have had testimony just a moment ago that the vast majority of the sexual assaults were carried out by people that she characterised as Interahamwe.  In her report she also mentions that the word "Interahamwe" was taken to mean a large group of people that were not necessarily actually members of the Interahamwe, and it became a general term.  

In addition, we already know that she has no information about the command structure of the Interahamwe, the relationship between the Interahamwe and the military, and patterns of behaviour.  Certainly, she's testified to, and that is within the Court's ruling.  But in order to conclude that those patterns, carried out primarily by people she's identified as Interahamwe without being very specific on who they are, would require an understanding of the organisation and structure of this organisation that she's deposited, and an understanding of the cultural, social and political context in which that operation or that organisation operated.  And this is where we're getting into the area where her expertise unfortunately begins to leave us, and the patterns certainly are discernable from her interviews.  As to organisation that might lie behind those patterns, is not an area that is within her expertise, we would humbly suggest, and requires a knowledge of Rwanda society that this witness has not told us that she possesses.

MR. PRESIDENT:
Anything to add, Ms. Mulvaney?

MS. MULVANEY:
Mr. President, Your Honours, I think it is squarely within her area of expertise.  This is what she does for a living.  And if there are patterns or inferences that she can draw from the patterns that she saw, she should be allowed to do that.  The Court can weight it accordingly after they hear how it is that she interpreted those patterns that she observed. 

MR. PRESIDENT:
Can you repeat your question, Ms. Mulvaney? 

BY MS. MULVANEY:

Q.
The question was:  from your observations of the patterns that you've just described to the Court, were you able to determine any level of organisation from those patterns?

MR. SKOLNIK:
So the objection still goes, Mr. President.

MR. PRESIDENT:
Yes.  And we will see how this develops, but in general, now, the question is allowed. 

THE WITNESS:
I agree with Defence.  I am not an expert in terms of the chains of command or military expert for Rwanda.  That is not what I would speak to.  But I will just tell you is what I heard and discerned from the testimonies I took, which is, as I said, the vast majority of the rapes were committed by Interahamwe.  In some cases, militia leaders and -- knew of what their men were doing and permitted it.  A smaller number of rapes were committed by military people, armed forces of Rwanda, and even the Presidential Guard were named.  And, again, in some cases their leaders knew of it.  In some cases, administrative government people were present or allowed it.  Now, I think there are different ‑‑ I found different patterns in that, in that in some cases you find that there was encouraging, acts of encouraging and directing to go out and do it.  In other cases, it was more permitted or condoned and allowed, and so the act of omission of not acting to stop their subordinates.

MR. SKOLNIK:
Mr. President, we have a problem here because what the witness has just said that the armed forces and the Garde présidentiel in some cases, their leaders knew what they were doing and didn't do anything about it.  Now, you're talking here about a question of chain of command, and I understood that what the Court had decided in the judgement on the voir dire was that none of the Accused were supposed to be mentioned in this testimony, and we cannot have this kind of evidence go into the record because, at the end of the day, the Prosecution is going to write a brief of the size of a telephone book and say, “Well, here were these people.  These military people, they were in charge, and this is where the chain of command lies.”  So we have to object to that, and I think that we should not be able to go into this because there hasn't even been a foundation to show that the command of the military knew anything about this.  We're talking about legal evidence now.  So we just can't leave that lying in the evidence with Madam Nowrojee saying this and it passes by, and then at the end of the day the Prosecutors come with all their cannons to try and blow the Accused out the water with that.  So I respectfully object to that for those reasons. 

MR. DEGLI:
Mr. President, we would like to concur specifically, that is the Defence of General Kabiligi, to this objection because the Chamber knows in what way the Prosecution is using hierarchy command with respect to our client.

MR. ERLINDER:
Mr. President, with respect, the statements made that the militia leaders knew and permitted implies that this witness knew who the militias were, what their level of authority was over other members of the militia, which is clearly beyond her scope of expertise.  With respect to the military, she's testified that in some cases military leaders knew about it and actively encouraged this.  Now, not only is there not a factual foundation for that assertion, based on the fact that this is all hearsay, but more importantly that it implies some knowledge of the relationship between the superior and the subordinate in that situation.  And the important question here is the line-drawing question with respect to where pattern goes over in to conclusions, based on information and experience, with respect to Rwanda, that this witness does not possess.  And I think we are at that line and would submit that that is the point where we are at this point, Mr. President.

MR. OGETTO:
Mr. President, I also wish to register my support for the objections by my learned friends.

MR. PRESIDENT:
Do you have anything to say, Ms. Mulvaney?
MS. MULVANEY:
Mr. President, Your Honours, it is now 4:25.  The Defence is perfectly capable of bringing this up during cross-examination.  These long-winded objections -- we will never finish, and I just don't think they are founded.  And they – they -- it is perfectly legitimate cross-examination, but by the time we're done I think that they will have done all their cross-examination in the direct and in the voir dire.

MR. PRESIDENT:
No.  But you see the problem now is that they say they have no basis for cross-examination when there are general statements like this.  Now, do you want to address us on the objection instead of complaining about the objection? 

MS. MULVANEY:
The objection, Your Honour, is that -- I'm sorry, I don't think I can.  I mean, the question in cross‑examination will be, "What is that founded on?", and she will say what conversation she had and what information she had.  If the Court wants me to give more detail now, I will continue on on the direct and give more detail. 

MR. PRESIDENT:
Does this imply that you are finishing this line?  That’s where you are about to finish now?  
MS. MULVANEY:
That part was done.

MR. PRESIDENT:
Yes.

MS. MULVANEY:
This part was done.

MR. PRESIDENT:
So this was your last question on this line.

MS. MULVANEY:
Well, it depends how broadly you define “line”.

MR. SKOLNIK:
Mr. President, the Prosecution has not answered the question that you asked; that's No. 1.  No. 2, the objections -- it seems to me my colleague doesn't understand the reason of the objection.  The objections are being made because the Trial Chamber defined the parameters of what the examination-in-chief could be, and if she goes outside these parameters, then it’s objectionable and that's why we’re objecting.  And I don’t think that she should be permitted, even though she can’t come up with an answer why, she should not be permitted to go ahead. 

MR. PRESIDENT:
The objection raised by the Defence follows from our decision.  We said that we would be interested to hear this expert's opinions on patterns during the 1994 events, but at the same time we drew a line and you will recall that one of the delimitations we drew up was that we will not be interested in evidence that should be heard through direct evidence.  And that's the objection by the Defence.  They are now actually saying that we are about to cross that line, and that is also the view of the Trial Chamber.  You have been perfectly within your limits so far, Ms. Mulvaney, but this is where we stop because from here we move on to evidence where we should not rely on hearsay or indirect hearsay. 

Please, go ahead. 

BY MS. MULVANEY:

Q.
You spoke about the public nature of the activity.  You've investigated numerous human rights violations, not only -- well, throughout Africa and other places.  Does the public nature of the sexual violence mean anything in particular to you as an expert?

A.
I think two things.  It points to the complete impunity with which people felt that they could undertake these abuses.  There was no sense that this was something wrong or something that needed to be hidden; it was permitted and allowed without any restraint.  I also think that it’s the repetitive patterns that we see in the various préfectures, again and again with thousands of women.  It's not a coincidence, it's not a, sort of, unfortunate but incidental part of the conflict; it is a selected form of violence that is very effective.  And in that repetitive conduct against women, there is the message of humiliation, of subjugation, of terrorisation, and the degradation of the Tutsi group, as well as the destruction of it by – by harming the females of that community.  And so those – that is what I would say. 
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BY MS. MULVANEY:

Q.
How does it compare to other areas that you have investigated?  Are there -- is there anything in particular that stands out from the situation -- the sexual violence situation in Rwanda?  Is there any way it's different from other places you have seen?

A.
It's similar in many ways to other conflicts where I have documented sexual violence in its use as a weapon of conflict.  As I said before, these are some of the worst testimonies I have ever taken in my life, some of the most brutal, some of the most heart wrenching.  I also think that in terms of the impact on women who have survived, you see the effectiveness of sexual violence as a tool of conflict that goes long beyond the act itself.  It is a very powerful tool to subjugate people with.  You harm the individual from the community you are trying to punish.  Through the women, because women always seem to be part of their community, you attack their community.  And long after the act the damage continues, because sexual violence carries with it a stigma.  These rape victims now are less marriageable, they are less able to reintegrate to their communities; they are ostracised, especially the ones who have children as a result of the rape.  So the ability of the fabric of the community to redraw itself and to rejoin is particularly damaged by this form of human rights abuse.  

Above and beyond that, there are continuing health problems for the women, particularly reproductive health problems, and, again, that bears on the ability of the community to rebuild itself, to reproduce itself, so that you find women are, in Rwanda now dying in large numbers of HIV AIDS.  Others have become sterile as a result of sexually transmitted disease.  So you see the impact, even ten years later, of this select form of violence.  So to my mind, in my opinion, this is not a coincidence when you choose this form of violence.  This is a very effective tool of conflict that reverberates long after the act itself and continues to harm both the individual and the community with which -- whom you were trying to target. 

MR. SKOLNIK:
Excuse me, Mr. President.  I want to make an objection because I feel that what our witness has said ‑‑ I don't mind her talking about the consequences of, let's say, the rapes that she saw, damage to reproduction, health problems, HIV and all that.  I have no problem with that.  But where I have a problem with her conclusion that she just made was, and I don't think there was any foundation in the evidence on that, is that she said that the rape was used as "a tool of the conflict."  And, if you say that it was used as a tool of the conflict, it necessarily implies that somebody used it as a tool of the conflict, and I don't think that the witness is capable of saying or giving a foundation in the evidence to sustain that, and it should not be part of the record.  I think the rest of the things that she had said were okay.  She talked about humiliation, subjugation.  If she wants to talk about that, that's all right. 

MR. PRESIDENT:
And you may well be right, Mr. Skolnik, but we will leave that for your cross-examination.

BY MS. MULVANEY:

Q.
What can you say about whether or not the sexual violence in Rwanda in 1994 was organised?

MR. ERLINDER:
Objection --

MR. SKOLNIK:
Objection ---

MR. ERLINDER:
That is squarely in the place where the Court ordered us not to go, and is beyond the scope of this witness's expertise.  And I would suggest that Ms. Mulvaney knew that when she asked the question, and perhaps I am wrong about that, but then she didn't understand the Court's order. 

MR. SKOLNIK:
I agree, Your Honour. 

MS. MUVLANEY:
 Mr. President, Your Honours, I have it as a third leg of the decision of the Court. 

MR. PRESIDENT:
How exactly was your last question worded, please?

No, but you see, this is not laughable.  It is a matter of nuances here, so we must be a little bit precise in view of your decision.  So we want to know first how you formulated this; and, secondly, if you could get an indication of where you wanted to go. 

MS. MULVANEY:
Mr. President, I had asked, “What can you say about whether the sexual violence in Rwanda in 1994 was organised,” and what I am doing -- what I would like to have the witness do is just -- she's done this all over the world -- if she can see any telltale signs from the -- whether it's -- I don't want to list off what I think could be telltale signs, but in her expertise, whether she draws any conclusion -- she is an expert -- on whether or not it is organised.  She may say yes; she may say no.  If she says yes, she can explain to the Court her theory.  The Court can then choose to weight it accordingly.  She is here as an expert, and she is allowed to draw a conclusion. 

MR. SKOLNIK:
Mr. President, I am astounded that we are back now discussing this same question when, maybe 20 minutes ago, the Trial Chamber ruled that she couldn't ask about organisation.  I mean, it was as clear as day when you sustained her objection and you said, "The objection raised is as follows from our decision.  We said we would be interested to hear of patterns, not of limitations; there is no evidence that she should be heard through direct evidence."  That was one judgement, and then previous to that you made another judgement where you said that -- because the same question arose as to who organised it, and I objected to that, and you sustained my objection.  

So I don't see how they could keep coming back and try again.  I mean, I give my colleague a lot of credits for trying, but I think she should respect the judgement of the Trial Chamber.  When you say we can't do something, we don't try and do it five times again in different ways; we follow what you say. 

MS. MULVANEY:
Mr. President, my notes reflect, Mrs. Graham's notes reflect, that the Court said we could go to "widespread public nature level of brutality and whether it was organised."  Those are our notes, and if I am incorrect, I apologise to the Court. 

MR. PRESIDENT:
You are not wrong.  What we are discussing here is the borderline between appeared organised and evidence that should be heard directly.  And that's a fine borderline and that's why I needed to hear your question again, and that's why -- is there more to be said in terms of objections?

MR. ERLINDER:
Mr. President, just briefly.  On the question of this witness's ability to discern whether or not there was organised activity, depends exactly on those issues that the Court has recognised are not within her scope of expertise.  From the point of view of one culture, behaviour may appear to be organised when, in fact, it is spontaneous because of common understandings in the culture that the person who is not acculturated would not understand.  It was our position earlier, and the argument was that because this witness is not a person who understands the subtleties, the nuances of the situation in Rwanda, which I think that we are not going too far by saying that we agree with each other on that issue, and in order to answer this question, it presumes that somehow this witness understands Rwanda and all the subtleties well enough to be able to discern spontaneous activity that seems to be in concert because that's the way the society acts from that evidence or from activity that seems to be organised because she doesn't have the facts or the historic foundation or the expertise to be able to make that distinction, and that's where the dividing line should be, we respectfully suggest. 

MR. SAINT-LEGER:
Mr. President, Your Honours, simply to add, we should not forget that Madam Nowrojee's report and her expertise is limited to a certain number of people that she interviewed; the rest of the report elements come from elsewhere, so we cannot ask whether she can come to a conclusion.  That is why I concur with Mr. Skolnik and Erlinder that the witness cannot give such an opinion because she's just repeating others, and she does not have the right to do so.  Thank you. 

MR. PRESIDENT:
Do you remember the question, Witness?

THE WITNESS:
If it can be repeated, thank you. 

MR. PRESIDENT:
The question that Miss Mulvaney asked is allowed, but we are not interested in hearing anything about who organised this when you are responding to this question. 

BY MS. MULVANEY:

Q.
What can you say about whether or not the sexual violence that took place in Rwanda in 1994 was organised? 

A.
I would say two things, that in testimonies I took, there were women whom I interviewed who made it clear that there was knowledge of what was happening amongst the leader of the group that they were in, and so there was certainly there active, condoning, encouraging, permitting.  

There's another aspect which I would like to touch on which I think is very relevant in this context, and we tend to underplay it because of the absence of anything.  We look for the, sort of, proverbial smoking gun, the order that came from the top in writing.  You won't find that here.  That's not what this is.  But when thousands of women are being abused, many of them on the basis of their ethnicity in a situation where ethnicity is being targeted in such large numbers, in such open view, in every préfecture around the country for the duration of that time, there is a responsibility to act, to stop it.  And there, in none of the testimonies that I took, did I find anyone speaking about organised efforts to stop this.

MS. MULVANEY:
Mr. President, Your Honours, I have no further questions.  I do need to exhibit, and if -- I don't know if it's required for me to lay foundation for the expert report, I don't believe it is, and also, for the book.  So if it's -- if it pleases the Court, I will -- there will be no more questions for the witness, and we will go ahead and exhibit the materials. 

MR. PRESIDENT:
So your first proposed exhibit is the report itself.

MS. MULVANEY:
That is correct, Your Honour.  I think we left -- I am sorry, I don't have -- P 289 was the resume, so it would be 29 -- 290 for the report.

MR. PRESIDENT:
Now, are there any objections concerning the tendering of the report?

MR. SKOLNIK:
Yes, there is. 

MR. CONSTANT:
289 is the CV.

MR. SKOLNIK:
I want to object to the production of the report because, based on the judgement of the Court on the voir dire, where the Court set out the parameters to what the witness can testify to, I think the report should not go in and only her testimony should be there, because her testimony goes farther than the parameters in the report.  For example, paragraph 54 says "military leaders at the national and local levels, as well as heads of Interahamwe militia, directed, encouraged or permitted and condoned the killings and sexual violence to further their political goals."  There is absolutely no evidence of this that we heard, and I don't think that this should go in in the form or in the guise of a report that would not be admissible if her testimony on that issue was not admissible. So I object to that, and there are other paragraphs in the report too that talk about the army.  I think paragraph 23 was one such paragraph. 

MR. PRESIDENT:
Yeah, Mr. Skolnik, could you assist us now?  Which particular paragraphs should, in your view, based on our previous decision, not go in?

MR. SKOLNIK:
Well, I am going to tell you now, but I want you to allow me the reserve to add other items that I may miss now, because I am under the gun, on the firing line right now, and if, on reflection, I may find out that I missed something.  So paragraph 23, paragraph 24, paragraph 25, paragraph 26, paragraph 33, 34, 35, that whole section on the OTP statements, 36, 37, 38, 39, 40, 41, 42, 43 and 44, and in the conclusion.

MR. PRESIDENT:
Why 44?  That's a general statement based on the witness's experience, isn't it?

MR. SKOLNIK:
Yeah, but it's talking about a tool of armed conflict, and it hasn't been proven that there was, in fact, a tool of armed conflict because the witness said, "If you are looking for an order, there is no order; you won't find an order coming from the top." 

MR. PRESIDENT:
That clarifies the request.  The reason for 44 is the concept "tool of armed conflict."  That's why you are objecting. 

MR. SKOLNIK:
Yes. 

MR. PRESIDENT:
Thank you. 

MR. SKOLNIK:
And if we go to -- into the conclusions -- okay 49, "a preconceived incitement to sexual violence that was mobilised through the hate media,"  because it hasn't been shown, that what we saw here today, these cartoons, I think, are more political in nature than ethnic in nature.  For example, the cartoon showing Madam Agathe in bed with Faustin Twagirumungu is -- could be described as a parody of two politicians being in bed together on a certain issue, although it may be a scurrilous way of saying it.  But I don't think that it's been shown that there was a preconceived incitement because three out of the four cartoons relate to Tutsis and not to Hutus, and the only one that relates to the Tutsi is the first one with the Belgian MINUARS. 

MR. PRESIDENT:
We don't need the argumentation now because we will understand it if you only give us the numbers.  Are you almost there now? 

MR. SKOLNIK:
Well, you will have to give me a chance to look at this, sir.

MR. ERLINDER:
While Mr. Skolnik is looking, I could add to the list.  We would look at paragraph 5, paragraph 8, paragraph 9, paragraph 10, paragraph 11.  And then to the extent that the report refers, either directly or indirectly, to the 405 statements that were received from the Prosecution, that runs throughout the report and it would require a bit of a detailed review tonight to find all the places where that was either referred to directly or indirectly. 

THE WITNESS:
May I just correct that?  It actually doesn't run through the report.  That section is self-contained. 

MR. PRESIDENT:
So 33 to --  Does it stop at 41 or at 44 Mrs. Nowrojee?  Forty-four, yes.  All right, so that is her own precision that OTP runs from 33 to 44.

MR. ERLINDER:
Mr. President, it's also the basis for number 5.  And I appreciate the witness's opinion on this, but unfortunately it's going to have to be an opinion that's argued by counsel to the Court. 

MR. PRESIDENT:
The witness was now answering the question whether there were other parts, and she frankly said that the entire section up to 44 forms part of that section.  So that's useful.  

We had noted your objection against number 5, Mr. Erlinder.  

Do you want to add more numbers, Mr. Skolnik? 

MR. SKOLNIK:
Yes.  I want to add 52 -- sorry, 51, 52, 53, 54 and 55. 

MR. PRESIDENT:
Mr. Erlinder, you have heard Mr. Skolnik's objection.  We have noted the paragraphs you think should not be admitted in.  Do you have any other numbers now?

MR. SAINT-LEGER:
Yes, My Lord, I may answer  --

MR. ERLINDER:
I'll yield to my colleague. 

MR. PRESIDENT:
 Mr. Erlinder, do you have any others? 

MR. ERLINDER:
We are going to perhaps speak about the same one.  I am aware of number 6 also, but there may be others.

MR. SAINT-LEGER:
That's what I was going to be adding, My Lord.  This is the paragraph that I was going to be adding to the other ones, number 6. 

MR. PRESIDENT:
Okay.  Thank you. 

MR. OGETTO:
Mr. President, in addition to the other paragraphs that have been mentioned by my colleagues, I would like to add paragraph 14, 16 and 18.

MR. PRESIDENT:
Now, if you continue like this, all of you, there won't be many paragraphs left. 

MS. MULVANEY:
Mr. President, Your Honours, it's been -- I am thinking again about when Alison Des Forges testified.  Her whole book is in evidence.  It doesn't mean that -- there may be something in there that we use to corroborate something, but it's given very little weight because we all know what we heard in Court.  And I think to go through and chop up the report is ridiculous.  We have such a low standard of admissibility.  The record speaks for itself; we have got the rulings of the Court; we have her testimony.  I really don't think that we are getting anywhere by going through this.

MR. PRESIDENT:
And that may well be the end result, but what we are doing now is to clarify the position of the parties.  That's where we are now.  Now, is there more to be said about the tendering of this document?  We will then go back, look at it and rule on it.

MR. ERLINDER:
The only issue I think, Mr. President, is in an effort to try and be precise in a quick time, we may or may not have been able to do that.  If we are able to look over it over the evening, there may be items we can add back in, other items that need to be taken out; but we hope to have a chance to do this with some deliberation rather than present the Court with a hodgepodge, which I think is what has happened so far. 

MR. PRESIDENT:
We won't rule until you have had the time to sleep on it overnight.  

That was the first document, and we will come back to it.  

The next document, Mrs. Mulvaney, was the book, was that so?  Shattered Lives. 

MS. MULVANEY:
I am sorry, did you say the book?  Yes, the book.  And I would seek to move it in at this time. 

MR. SKOLNIK:
Mr. President, I want to make an objection to the production of the book, but can I make my reasons known tomorrow, because I want to go through the book, and if necessary, I will withdraw my objection if my objection is well founded, but -- because I want to correlate the book with the report, and certain parts of it may be objectionable, certain other parts may not be.  So --

MR. PRESIDENT:
Mrs. Mulvaney, you may wish to explain to us why you want this book in.  It seems there was no direct reference to it in the testimony. 

MS. MULVANEY:
Mr. President, Your Honours, I think that it's important to have it in because it ties directly to the report, the footnotes.  It's footnoted extensively in the report, and it gives a better overall understanding of the report itself because you can just relate back to the footnotes.  And I also -- you know, we do have quite a few books in evidence already here.  So we have a rather liberal policy. 

MR. PRESIDENT:
Just help me here.  Let's look, for instance, at page 49 of the book.  Will you do that, please? 

MS. MULVANEY:
Yes, Mr. President. 

MR. PRESIDENT:
Here there is a victim recounting her experience.  And you will see there is reference to an episode, with specific groups of soldiers, doing something.  What would be your position when it comes to the borderline between direct and indirect evidence and perpetrators?  These we have dealt with during the direct evidence of this witness. 

MS. MULVANEY:
Mr. President, Your Honours, I can just tell you -- we think, in terms of the closing brief, we would submit this as testimony to show a Presidential Guard did a rape?  No.  I think that everything has to be looked at.  You know, it's hearsay; the person did not come in.  It's -- it's -- the quality of the evidence is not so great that we would rely on it.  The Court will remember back on the testimony that we have had from rape -- about rape in this case.  That's where we are going to be drawing from.  We are not going to go back in Alison Des Forges' book, which is already in evidence, and start citing victims’ testimony out of Alison Des Forges.  It's just not the quality of evidence that we would cite to the Court. 

MR. PRESIDENT:
So, your response to my question is that if you looked at other books, there are such individual accounts.

MS. MULVANEY:
That is correct.  If you look at Alison Des Forges' book, the same issue came up with Alison Des Forges.  You know, we have an accepted standard that human rights researchers use.  They go out and they collect testimony.  We understand that, but we are not going back to Alison's book and reciting victims’ statements.  It's just not what we are going to do.  We would not expect the Court to weight it in any great fashion.

MR. PRESIDENT:
Yeah, so this was very helpful.  Now, what is the Defence issue on this issue?

MR. SKOLNIK:
I object to the production of the book.  Let me give you an example.  While we are on that same page, if you look at page 48, rape by the military, where it has this paragraph:  "The military, as well as civilian authorities, encouraged or condoned rape, murder and other violence by militia groups and others," and all that goes after that.  You don't need me to read it to you, but I think that's all objectionable.  If it can go in the report, it can go in the book; and if it can go in through the witness's parallel evidence, it can go in through the report and it can go in through the book.  I understand the strategy that my colleague Mulvaney wants to use to put the book in, because through the book she can get in what she can't get in through the report, and what she can't get in through the report, she wants to get in what she can't get in through the courtroom.  So, we respectfully object to the production of all that.  

I might also point out to you, Mr. President, if -- and I am only talking for myself, I am not talking for the other teams -- but we want to have a meeting to discuss whether we even want to cross-examine this witness.  But I can assure you that if the book goes in and the report goes in, then it's going to be a whole different story because we will have to start cross-examining at large on everything.  So it depends where this all goes, but for the time being, as I said to you, I am objecting on page 48 of the book, and there may be other sections of the book that are objectionable  I want to reserve.  I will come back on that tomorrow morning.  But in the meantime, I can tell you that I am not ready to proceed with the cross-examination of the witness now because of the late hour, and we would like to have a meeting of our teams with the clients to decide what we are going to do in the circumstances of this very particular case. 

JUDGE REDDY:
Mr. Skolnik, if I may just ask you a question.  Several books have been put in in this trial and many reports, some voluminous.  Are the contents of all these documents evidence?

MR. SKOLNIK:
Well, I guess once they go in as exhibits they become evidence, but I have to tell you, you know, the Prosecution dumped into the case at the beginning, before we were in this Trial Chamber, in the other Trial Chamber they dumped in all kinds of things.  There were United Nations reports that were that thick, all kinds of stuff that who knows if anybody is ever going to read it, but that's beside the point.  The point being is it's there and we object to it going in because all it does is distracts us at the end.  You know, we get drowned in too much paper as it is, and I think it's better to be able to keep the issues clear with the minimum of paper and the minimum of documents.  

We have the witness here, and she's testified, and I think that what my colleague is trying to do is to try to bolster up her case and plug up the holes, maybe, of what there is in the witness's testimony.  So for those reasons, I am objecting. 

MS. MULVANEY:
May I respond to that point?  It was a practice that was started by Defence counsel.  Every time a witness testified, they put in all the witnesses’ statements, which is mind-boggling.  But, you know, they put in statements with all kinds of really prejudicial comments.  Now, we are going to have to sort this out in the long run.  We all know we are going to have to sort it out in the long run, but for them to say the Prosecution is dumping paper into this case -- we must have a room full of statements that they have put in on every single witness. 

MR. PRESIDENT:
But please do not discuss the volume of papers now, that's really not the point. 

MR. CONSTANT:
Just a small point, Mr. President  ---

MR. PRESIDENT:
I understand that Mr. Erlinder is giving precedence to you, Mr. Constant, so let's go ahead. 

MR. CONSTANT:
Just to answer the question raised by Mr. Justice Reddy, we had a book by Des Forges, the first book which was tendered.  And even in the book Mrs. Des Forges for a month and a half explained what was in her book, and there was a linkage between what she's testified and what was contained in the book concerning all other documents tendered, even the report by Mr. Degni-Segui.  When they would tender, the Prosecutor promised that Mr. Degni-Segui would come to explain them.  And you can go through the trial records because it was Madam Des Forges who tendered them.  Now, we accepted them on the provision that Mr. Degni-Segui would some.   Now he is no longer coming.  But this is to explain to you the background concerning all this documentation.  When Mr. Degni-Segui book was tendered, it was because we knew he had to appear.  When the Melvern documents were tendered, it was because we had been promised that Madam Melvern would come.  So I want to explain to Mr. Justice Reddy there is a linkage between what we tendered and what we had been promised by way of witnesses to testify here.  

And now concerning statements by Prosecution witnesses, we tendered them because there are usually inconsistencies between what is in the statements and what he testified.  Now, this particular case does not tie in with the other examples mentioned by my learned colleague. 

MR. ERLINDER:
Mr. President, forgive me.  I would like to focus just on this issue, not the comparative question with regard to other books or other documents.  I know that in this witness's testimony, the book was not referred to.  Also, unlike other experts that we may have heard from earlier, this witness's testimony was specifically limited to particular areas of her acknowledged expertise.  The report that we have just discussed includes numerous footnotes to the book as a self-reinforcing mechanism, and if the portions of the report are taken out, the portions of the book that would support those portions of the report, certainly would be inappropriate.  And I would suggest that given that the Court has delimited this witness's testimony and we do have a report that can also be delimited, the effect of introducing the book is to completely eliminate the delimitations that had been imposed by the Court, because the book is even more fulsome in its claims of linkages between the unfortunate survivors of the sexual assaults in Rwanda and the perpetrators of that, and who it is that did it and how it happened, and so the book is actually a huge expansion of the report.  If we are going to delimit this witness's testimony as the Court ruled, the book simply -- well, we could go through it page by page, but it would require that.  And short of a page by page, the only thing that makes sense is to leave the book out of evidence.

MR. SAINT-LEGER:
 Mr. President. 

MR. PRESIDENT:
Did co-counsel for General Kabiligi want to say anything? 

MR. SAINT-LEGER:
Mr. President, I am sorry for the delay.  In fact, I was just going to be pointing in the same direction as Mr. Erlinder regarding the books and everything here.  I wouldn't wish to add anything for the time being.  I reserve the right to present arguments on behalf of Mr. Kabiligi tomorrow after we sleep on it.  Thank you very much. 

MR. PRESIDENT:
We will then continue tomorrow at 8.45 with your testimony.  I understand that the Defence will now discuss the need for cross-examination.  Tomorrow we will rule on these two exhibits.  But I wonder, Defence, when you are discussing the way the Chamber has drawn the borderlines for this expert, I would assume that that would have an impact on the need for cross-examination, and if so, the extent of it, just to put it that way. 

MR. ERLINDER:
Mr. President, that I think is our understanding as well and, of course, that relates also to the book and the report.  Depending on where those lines are drawn, the cross-examination may or may not be necessary. 

MR. SAINT-LEGER:
Mr. President  --

MR. PRESIDENT:
Mrs. Mulvaney.

MS. MULVANEY:
Mr. President, Your Honours, I did not lead everything that I need because it's in the book and in the report:  Who she met with, which doctors, what hospital; and so, if those are not going to come in, I need to be able to reopen the direct and go back and lay some of that foundation just so the Court knows. 

MR. PRESIDENT:
All right.  Can we now close for the day?  

MR. SAINT-LEGER:
Mr. President.  Mr. President, please.  I would just ask the Court if it would be possible for us to have the written version of your decision regarding the limitations.  I don't know if that would be very helpful to us.

MR. PRESIDENT:
You will, in conformity with normal practice, receive the draft transcripts. 

MR. SAINT-LEGER:
Yes, thank you.

MR. PRESIDENT:
So this brings us to the end of today.  Thank you very much, Madam Expert, and we see you again tomorrow morning.  
(Court adjourned at 1713H)
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