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ICESCR  International Covenant on Economic, Social and Cultural 
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JSMP Judicial System Monitoring Programme, Timor Leste 

KOTA  Klibur Onan Timor Aswain (Association of Timorese Warrior 
Sons) 
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PNTL National Police Service of Timor-Leste 

RPF  Rwanda Patriotic Force 

SCIU  Serious Crimes Investigation Unit, Timor Leste 

SPSC  Special Panel for Serious Crimes, Timor Leste  

TNI Tentara Nasional Indonesia (Indonesian National Army) 

TRC Truth and Reconciliation Commission, Peru 

UDHR  Universal Declaration of Human Rights 

UDT  Uniao Democratica Timorense (Timorese Democratic Union) 

UNTAET United Nations Transitional Authority in East Timor 



INTRODUCTION  

Compensation was and is still considered an adequate form of reparation 
when the victim of violation(s) is an individual or a small group of indi-
viduals. The principle of payment of compensation by the state or the 
person(s) responsible for the harm or loss suffered by another is well es-
tablished both ethically and legally. However, compensation does not 
fully meet the needs of victims of the gross violations of human rights 
that are so common in the wars and armed conflicts that have recently oc-
curred or are occurring today. Thus, rather than speaking of compensa-
tion (financial), an increasing number of people, many of them women, 
speak of reparation and the fact that it is more than monetary compensa-
tion. Reparation has come to mean repairing victims in an integrated way 
— physically, emotionally, psychologically, legally and materially. In 
some cases of conflict, reparation is seen to apply not only to the individ-
ual but to the community. For women, it is very important that the work 
to achieve reparation be based on the principle that the loss or harm suf-
fered did not occur in isolation and entailed violations of women’s fun-
damental human rights. 

Some post-conflict justice mechanisms such as international criminal tri-
bunals and special courts have made progress in the recognition of crimes 
against women. They have integrated gender sensitive rules and proce-
dures to make justice accessible to women. Various national truth and 
reconciliation commissions (TRCs) have become a means of dealing with 
such post-conflict issues as justice, truth and reconciliation. With the ex-
ception of Sierra Leone and Timor Leste, however, they have not been as 
successful in documenting crimes of gender and sexual violence and the 
impact of violations on women. Also, they have not been consistent in the 
formulation of recommendations to address the specific needs of women 
and forms of reparation. The lack of reference to crimes against women in 
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the mandates and working methods of Truth and Reconciliation Com-
mission is largely responsible for the near neglect of the needs and inter-
ests of women in the truth and reconciliation process. 

This project on gender and reparation involves a study of post-conflict 
mechanisms of truth, justice and reconciliation. Particular attention has 
been given to recommendations related to reparations that emerged from 
such processes and their analysis from a gender perspective. The study 
was conducted in seven post-conflict situations in various stages of the 
establishment and functioning of truth, justice and reconciliation mecha-
nisms, as well as the implementation of the recommendations they have 
made (Chile, Guatemala, Peru, Sierra Leone, Timor Leste, Rwanda, South 
Africa). Victims, survivors of gross human rights violations, victims of 
sexual violence, human rights activists, women’s rights and peace activ-
ists, indigenous women, commissioners of the TRCs, and others partici-
pated in the study and shared their experiences, views and concerns on a 
range of issues related to reparation. The scope of the study is limited to 
the truth, justice and reconciliation mechanisms established in the past 
couple of decades. Analysis of gender issues arising from reparation for 
historical wrongs is not included. 

During the field visits in each of the above‐mentioned countries, data was 
collected  through  semi‐structured  interviews.  The  interviews  were  re‐
corded with  a  digital  audio  recorder  and  transcribed  by  the main  re‐
searcher.   The transcripts and audio recordings are kept on file at Rights 
and Democracy, preserving  the privacy and anonymity of  respondents.   
Likewise,  attending  conferences  and meetings  on women’s  rights  and 
reparation  issues  provided  an  important  source  of  information  during 
field work, particularly in Peru, Chile, Sierra Leona, Timor and Rwanda.   

The main objective of this document is to raise the level of understanding 
of the gendered dimension of reparation policies. The study’s objectives 
are: 

● to give voice to women’s needs, expectations and aspirations with re-
gard to reparation in post-conflict situations; 

● to provide a gender analysis of the constitution, mandate and function-
ing of existing post-conflict mechanisms, including implementation of 
their recommendations; 
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● to provide a gender analysis of the extent to which these bodies ad-
dress, neglect or undermine the needs of women victims of gross viola-
tions of human rights; 

● to place women’s expectations of reparation policies within an interna-
tional law perspective. 

The key areas addressed during the field missions and in this document 
are: 

● women’s views on the meaning and understanding of reparation in 
post-conflict contexts; 

● priorities for women with regard to reparation and regional specifici-
ties of these priorities, if any; 

● forms of reparation that are most useful to women or the ones that help 
women in the process of reconciliation; 

● women’s positive and negative experiences as beneficiaries of repara-
tion policies; 

● gaps in the reparation policies of the longer-standing TRCs (e.g. Chile 
and South Africa); 

● the procedural challenges women face in gaining access to reparation 
mechanisms.  

The hope is that the analysis provided will shift the conceptual focus of 
reparation in ways that addresses the realities of women victims and sur-
vivors.  

The study discusses some of the issues related to, for example: (a) the ba-
sic concept of reparations; (b) the difficulties encountered in terms of fi-
nancing and implementing reparation policies; (c) responsibility for repa-
ration; the limited financial resources of some states in the post-conflict 
period, which make reparation a lower priority compared to other issues. 
Various forms of reparation are analysed for their gender effectiveness 
based on the views of women victims and experts, along with proposals 
for alternative approaches. Procedural obstacles preventing women’s ac-
cess to reparation are also highlighted.  

The points discussed in the paper with regard to gender, reparation and 
alternatives are not exhaustive and do not cover all aspects of reparation. 
Neither do they reflect the reparation needs of all women victims and 
survivors. Rather, the points noted are examples of the kind of issues that 
reparation policies must address.  
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The terms victims and survivors are used interchangeably despite the de-
bate on the terms. There are two reasons for the use of both terms. First, 
“victims” includes those who did not survive – those killed or who were 
disappeared. Second, references to “survivors” is intended to promote the 
use of the term and to support its inclusion as a legal definition -- persons 
with a right to remedy. 



WOMEN AND CONFLICT: 
VIOLATIONS AND THEIR 
IMPACT 

There is significant difference between women victims of sexual violence and 
other victims who are not directly victims. It is much harder for victims of 
sexual violence to express their situations, to come to terms with their real-
ity. It is much harder for them to express themselves, to talk about what 
happened to them. A woman who lost her husband and is left with children 
to support can talk about it freely and openly. But if a woman is raped, she 
won't necessarily be able to speak about it. Victims of rape and sexual as-
sault are not the ones who come forward and say that they are victims. It is 
their families who do that. ((Interview -  Maria Alphonso de Jesus, La'o 
Hamutuk (Walk Together), The East Timor Institute for Reconstruc-
tion, January 2006) 

It is generally acknowledged that post-conflict societies are faced with a 
disproportionately large number of women victims and survivors. It is 
also recognized that the violations women experience during conflict are 
distinct from those that men face and the impact of the violations on 
women and men are different. The violations against women include, 
among other things: victimization for no reason or because of the political 
activities of male relatives; imprisonment, torture (including rape); sexual 
slavery; eviction from lands and homes; intimidation and threat; being 
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deliberately infected with HIV, as part of the warring factions strategy, 
etc.1

Some of the consequences of the violence against women during conflict 
are specific to the country or region in which the conflict has taken place. 
There are consequences, however, that can be among most if not all of the 
women who are victims of conflict-driven violence. These consequences 
include: 

● harm to the woman’s reproductive and sexual organs; 

● a subsequent inability to have a normal sex life; 

● a high risk of HIV infection and, because of lack of adequate medica-
tion, the associated risk of developing AIDS; 

● a sense of shame or loss of honour; 

● a sense of guilt for: (a)  having been unable to protect family members 
and/or themselves; (b) not committing suicide before the rape and 
abuse could occur; (c) having survived when other family members 
were killed; 

● an inability to face society, knowing that the pregnancy is the result of 
rape; 

● the fewer prospects for marriage and a normal life in future for the 
girls who have been raped or sexually assaulted ; 

● a woman’s inability to face her children because she was unable to 
protect them from sexual abuse or, perhaps, because they witnessed 
her rape and sexual abuse; 

● long-term feelings of insecurity and vulnerability. 

It is important to acknowledge that men are subjected to some of the 
same humiliations as women, including sexual violence. Reports indicate, 
however, that male victims often emerge from their experiences as heroes 
and martyrs while fully knowing that their treatment was an injustice. 
Women, on the other hand, emerge from their abuse with a feeling of 
loss, guilt and shame; and the reality of displacement, destitution and 
impoverishment. It is also true that many women see their experience of 
sexual violation as an extension of the abuse they experience in their 

 
1The violations perpetrated against women during conflicts have been documented in detail through the field missions of the UN 
Special Rapporteur on Violence against Women, Its Causes and Consequences. The reports of these field missions (Haiti, Rwanda, 
East Timor, Colombia, et al) are available on the website of the Office of UN High Commissioner for Human Rights: 
www.ohchr.org. 
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homes and daily lives in non-conflict times. As a result of this, they are 
unable to recognize the abusive behaviour and actions during times of 
conflict as violations of their human rights. 

They (victims of sexual violence) were called the scraps or the dirt of the mi-
litias. The militia would not just use them sexually but they would bring 
them to dances or parties and walk together in the evenings. The community 
interpreted women accompanying militia men for dances, parties and walks 
as women wanting it. Because of this they are known as militia’s scrap. The 
women did not want it - they were just under threat or were raped. (Inter-
view - Manuela Pereira, Executive Director, Fokupers, Timor Leste, 
January, 2006) 

There is no specific article in the Convention on the Elimination of All 
Forms of Discrimination Against Women (the Women’s Convention) 
dealing with violence against women. In an effort to address both the dis-
criminatory character of this violence and the need to provide relief and 
compensation, the Committee on the Elimination of Discrimination 
against Women (CEDAW) issued General Recommendation No. 19 in 
1992. There are three aspects of this Recommendation that are relevant to 
the impact of violence against women during conflict. 

First, General Recommendation No. 19 defines gender-based violence as 
a form of discrimination that seriously inhibits women’s ability to enjoy 
rights and freedoms on the basis of equality with men. The Recommenda-
tion also states that violence is gender-based when it is directed against a 
woman because she is a woman or affects women disproportionately. 

Second, the Recommendation recalls that, under the Women’s Conven-
tion, the scope of responsibility for acts of discrimination, including gen-
der-based violence, is not restricted to action by or on behalf of states. Re-
sponsibility is understood to include any act of discrimination by any 
person, organization or enterprise. States can be held responsible for private 
acts (e.g. non-state armed groups, militias, etc.) if they fail to act with due 
diligence to prevent violations of rights or to investigate and punish acts 
of violence. States are also responsible for providing compensation to vic-
tims. 

Third, the Recommendation considers that violence against women vio-
lates rights guaranteed in standard international human rights law and 
specific treaties, including the prohibition of torture and the rights to life, 
equal protection through humanitarian norms in situations of armed conflict (in-
ternal or international), equal protection of the law, equality in the family, 
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the highest attainable standard of physical and mental health and just 
and favourable conditions of work. 

It should also be noted that through General Recommendation No. 19 
traditional attitudes by which women are regarded as subordinate to men 
and which often lead to violence are specifically seen to be within the 
scope of the Women’s Convention.



REPARATION: WOMEN’S 
PERSPECTIVES 

One of the victims of sexual violence asked those working with me: ‘How 
can I have reparation – not only in terms of the law. I have been spoilt and 
how can I be repaired?’  The question is therefore what are we repairing?  
How does one talk about women or men’s bodies in ways that is different 
and what are its implications for the victims?  (Interview - Participant, 
Reparation Conference, Peru, November 2005) 

The challenge of reparation policies is not only to rehabilitate, reconcile, 
compensate and/or dignify. It is also necessary to think of and to under-
stand reparation differently and to address the factors that led to the vio-
lations in the first place. The purpose of reparations, as explained by ju-
risprudence, is to “wipe out all the consequences of the illegal act and re-
establish the situation which would, in all probability, have existed if that 
act had not been committed” (see section on international law). This un-
derstanding does not quite work as far as women are concerned. Re-
establishing the conditions that existed prior to the violation would mean 
restoring the gender status quo. In many situations, women would con-
tinue to have only some rights or no rights at all. Thus, for women, to “re-
establish the [previous] situation” would often mean endorsing and per-
petuating practices (e.g. discrimination, bias against women) that deprive 
them of their fundamental human rights. 

If there is no justice, the culture of violence spreads and continues. Femi-
cides are blatantly happening now because nobody was prosecuted for what 
happened during the conflict. Now sexual violence is perpetrated by every-
body and not only by the military and the army; but by civilians, by the fa-
ther, the cousins to very young girls and to grandmothers as well. And 
that’s because there is no example of justice. (Interview – Representative, 
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Sexual Violence Project, Peru, November 2005) 

Reparation policies that are relevant and meaningful for women must 
challenge and change the gender status quo. In a post-conflict society or a 
peace-negotiating society there is often a phase of political transition in 
which there is an effort by the international community to secure that 
ratification of all major international human rights treaties and instru-
ments. At the same time, a great deal of effort is put into processes aimed 
at elaborating a new constitution or revising an existing one, as well as 
the reform of the civil and criminal codes. As women see it, the transi-
tional phase is particularly conducive to the enactment of laws eliminat-
ing discriminations against women and public education campaigns 
aimed at changing the attitudes and prejudices in society against women. 

These points, among others set out later in this study, must be borne in 
mind when considering the meaning, formulation and implementation of 
reparation measures. Failure to include these considerations in the think-
ing on this issue will likely result in programmes that remain unrespon-
sive to the specific wishes and needs of women who have experienced 
human rights violations in the context or war and conflict.



UNDERSTANDING 
REPARATION 

Reparation is about repairing the harm or the loss an individual has suf-
fered as a result of violations to and destruction of the person and/or the 
property of the individual. It has been variously understood as being: (a) 
psychological -- acknowledgement, satisfaction, according dignity to the 
person wronged; (b) social -- rehabilitation, reconciliation, restitution; (c) 
economic -- compensation, indemnification; (d) religious or moral -- for-
giveness, atonement, pardon; (e) political -- balance of power, democracy, 
freedom; (f) legal –  obligation, responsibility, rights, claims and justice.2   

Some of these terms emphasize the means of reparation (compensation); 
others, on the purpose it should serve (reconciliation, balance of power); 
and yet others, on the consequences to which it should lead (satisfaction, 
justice). Some place the needs of victims and survivors at the forefront 
(satisfaction, rehabilitation, restitution, justice); others emphasize the 
needs of the community or the state (reconciliation, democracy, balance 
of power); and yet others, emphasize the obligations of those responsible 
for the violations (acknowledgment, atonement). These understandings 
of reparation have been informed by and respond to the reparative needs 
of victims and survivors of gross violations around the world.  

Most of the terms used to signify reparation carry with them a moral and 
ethical imperative -- viz. those who have caused suffering must actively 
do something to alleviate that suffering. Some of the more recent truth 
commissions have reflected these moral and ethical aspects in their un-
derstanding of reparation: 

 
2 See Redress’s publication on Torture Survivor’s Perspective on Reparation (TSPR) (www.redress.org). The document provides a 
comprehensive list of the various understandings and definitions of reparation and also the history of its evolution.  
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Thus we understand reparation to mean a series of actions that express acknowl-
edgement and acceptance of the responsibility that falls to the state due to the ac-
tions and situations presented in this report. The task of reparation requires con-
scious and deliberate action on the part of the state.” (National Truth 
Commission Report, Chile, Feb. 1991)3  

For the TRC, reparation means reversing the climate of indifference with 
acts of solidarity that contribute to overcoming discriminatory ap-
proaches and habits, that have not been free of racism. Applied even-
handedly, reparation must also generate civic trust, re-establishing the 
damaged relationship between citizens and the State, so that democratic 
transition and governability are consolidated and new scenarios of vio-
lence are prevented.4 (Truth & Reconciliation Final Report, Peru).

 
3 Report of the Chilean National Commission on Truth and Reconciliation, Part Four, Chapter One, Introduction:  

www.usip.org/library/tc/doc/reports/chile/chile_1993_pt4_ch1.html. 

4 Final Report of Truth and Reconciliation Commission, Peru, August 2003, para 166:  

www.cverdad.org.pe/ingles/ifinal/conclusiones.php  



JUSTICE AND 
RECONCILIATION 

For a long time, all women were talking about is justice, as in perpetrators being 
tried at a court. But of late, they have begun talking about justice in broader 
terms -- i.e. being able to send their children to school, fixing their houses or get-
ting some money so they can live well. Sometimes NGOs talk about justice in the 
narrow sense of the word whereas victims talk about justice in a very broad term 
-- i.e. social justice. At the end of articulating all of social justice, they add about 
the people responsible being taken to court. (Interview - Olandina Caeiro, 
Former Commissioner of the Commission for Reception, Truth and Rec-
onciliation in Timor-Leste (CAVR), Current KVA commissioner, founder 
and director of East Timor Women Against Violence and Care for Chil-
dren (ETWAVE), January 2006. 

Perceptions of justice among victims and survivors vary, depending on 
their individual and, sometimes, collective situation. Priority is often 
given to the prosecution and punishment of perpetrators by those who: 
(a) have suffered the most severe harms; (b) are suffering from the long-
term impact of the violation; (c) have lost loved ones; (d) experience a 
permanent harm; (e) attach a high value to their loss. Those who have 
suffered material loss often want their loss to be compensated and do not 
necessarily seek punishment for the wrongdoer. 

Among the legal justice mechanisms that have been put in place in post-
conflict transitional societies are international tribunals and other avenues 
for justice at international level, national legal processes, truth and recon-
ciliation commissions and traditional/alternative justice systems. While 
the aim of the first two is to end a culture of impunity and hold those re-
sponsible accountable, the objective of the latter two is to bring about rec-
onciliation in the society. 
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A gender sensitive justice mechanism, whether national or international, 
must be designed to eliminate discrimination and to make justice a real-
izable goal for women.  

The International Criminal Court (ICC) is the first international judicial 
mechanism that recognizes a range of crimes against women as serious 
crimes. 

Article 7 of the Rome Statute of the ICC deals with crimes against human-
ity. Specifically: 

● Article 7.1(g) includes in crimes against humanity “Rape, sexual slav-
ery, enforced prostitution, forced pregnancy, enforced sterilization, or 
any other form of sexual violence of comparable gravity”; 

● Article 7.2(c) states that “ ‘Enslavement’ means the exercise of any or 
all of the powers attaching to the right of ownership over a person and 
includes the exercise of such power in the course of trafficking in per-
sons, in particular women and children”; (emphasis added); 

● Article 7.2(f) states that “ ‘Forced pregnancy’ means the unlawful con-
finement of a woman forcibly made pregnant, with the intent of affect-
ing the ethnic composition of any population or carrying out other 
grave violations of international law. This definition shall not in any 
way be interpreted as affecting national laws relating to pregnancy”; 

The Statute also deals with war crimes and states, in article 8.2(b)(xxii) 
and (c)(vi), that “Committing rape, sexual slavery, enforced prostitution, 
forced pregnancy, as defined in article 7, paragraph 2 (f), enforced sterili-
zation, or any other form of sexual violence are also constituting a grave 
breach of the Geneva Conventions.” 

In order for national systems to ensure justice for women, they must: 

● recognize a range of crimes -- namely, rape, sexual assault, forced preg-
nancy, forced sterilization, enforced prostitution, sexual slavery, forced 
nudity and other forms of sexual violence -- as war crimes, crimes 
against humanity and as a means to commit genocide; 

● ensure that rules and investigative procedures do not further victimize 
women; 

● include in their rules a recognition of the context of the crime and 
measures that do not impose impossible evidentiary requirements; 

● ensure that rules do not question the credibility of women; 

● ensure that rules do not presuppose the sexual availability of women; 
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● permit the defence of consent to be questioned; 

● include rules that protect the identity of victims and witnesses.  

Unlike national or international justice systems, truth and reconciliation 
commissions mainly document and gather and preserve information 
about the conflict. Typically, the recommendations of the more recent 
TRCs emphasize the importance of rehabilitation, restitution, the restora-
tion of dignity, compensation and reconciliation. With the exception of 
the process in Timor Leste and Sierra Leone, none of the TRCs reviewed 
for this project  addressed sexual violence, the extent of sexual crimes and 
the reality of women victims and survivors.





REPARATION AND 
INTERNATIONAL LAW 

Reparation under national laws and international law has for a long time 
been synonymous with compensation.  Courts have used tort laws and 
provided civil remedies by ordering the state or the individual violator to 
pay compensation to the victims or their families. International human 
rights law recognizes victims’ right to compensation in various treaties 
and conventions. For example: 

● Universal Declaration of Human Rights, article 8: “Everyone has a 
right to an effective remedy….” 

● International Covenant on Civil and Political Rights (ICCPR), each 
State Party undertakes, in article 2(3)(a): “To ensure that any person 
whose rights or freedoms [as recognized in the ICCPR] are violated 
shall have an effective remedy, notwithstanding that the violation has 
been committed by persons acting in an official capacity;” and article 
2(3)(c): “To ensure that the competent authorities shall enforce such 
remedies when granted.” 

● The Convention on the Elimination of All Forms of Racial Discrimina-
tion, article 6: “State Parties shall assure to everyone within their juris-
diction effective protection and remedies….. as well as the right to seek 
from such tribunals just and adequate reparation or satisfaction for any 
damage…”  

● The Convention Against Torture, article 14: “Every State Party shall 
ensure in its legal system that the victim of an act of torture obtains re-
dress and has an enforceable right to fair and adequate compensation, 
including the means for as full rehabilitation as possible.” 
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Several of the regional human rights instruments also have provisions re-
lated to the right to remedy.5

International humanitarian law also recognizes the right to reparation. 
Article 3 of the 1907 Hague Convention states that “A belligerent Party 
which violates the provisions of the said Regulations (annexed to the 
Convention) shall, if the case demands, be liable to pay compensation. It 
shall be responsible for all acts committed by persons forming part of its 
armed forces.”   

Article 91 of the 1977 Protocol Additional to the 1949 Geneva Convention, 
relating to the Protection of Victims of International Armed Conflicts 
(Protocol I), states that: “A Party to the conflict which violates the provi-
sions of the Convention or this Protocol shall, if the case demands, be li-
able to pay compensation. It shall be responsible for all acts committed by 
persons forming part of its armed forces.” 

Generally, courts and laws have focused almost exclusively on compensa-
tion. According to international jurisprudence “Reparation must, as far as 
possible, wipe out all the consequences of the illegal act and re-establish 
the situation which would, in all probability, have existed if that act had 
not been committed.”6  This 1928 statement does not focus on the means 
but the purpose of reparation. In more recent times, other theories and 
understandings of reparation have been developed which reflect more 
precisely the experience and needs of victims and survivors. 

In 2005, in resolution 60/147, United Nations General Assembly adopted 
the Basic Principles and Guidelines on the Right to a Remedy and Repara-
tion for Victims of Gross Violations of International Human Rights Law 
and Serious Violations of International Humanitarian Law. The General 
Assembly recommended that “States take the Basic Principles and Guide-
lines into account, promote respect thereof and bring them to the atten-
tion of members of the executive bodies of government, in particular law 
enforcement officials and military and security forces, legislative bodies, 
the judiciary, victims and their representatives, human rights defenders 
and lawyers, the media and the public in general.”7

 
5See, for example: article 10 of the American Convention on Human Right: www.oas.org/juridico/english/treaties/b-32.htm; 
article 3 of the European Convention for the Protection of Human Rights and Fundamental Freedoms: 
www.conventions.coe.int/Treaty/en/Treaties/Html/005.htm. 

6 Permanent Court of Arbitration, Chorzow Factory Case (Ger. V. Pol.), (1928) P.C.I.J., Sr. A, No.17, at 47 (September 13) 

7The full text of the GA resolution and the Principles and Guidelines is available through the Office of the United Nations High 
Commissioner for Human Rights :  www.ohchr.org 
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Section VII of the Principles and Guidelines addresses victims’ right to 
remedies for gross violations of international human rights law and seri-
ous violations of international humanitarian law, and includes the vic-
tim’s right to the following as provided for under international law: 

● equal and effective access to justice;  

● adequate, effective and prompt reparation for harm suffered; 

● access to relevant information concerning violations and reparation 
mechanisms. 

Section IX of the Principles and Guidelines deals with reparation for harm 
suffered. The Principles and Guidelines state, among other things: 

● adequate, effective and prompt reparation is intended to promote jus-
tice by redressing gross violations; 

● reparation should be proportional to the gravity of the violations and 
the harm suffered; in cases where a person, a legal person, or other en-
tity is found liable for reparation to a victim, that party should provide 
reparation to the victim or compensate the State, if the State has al-
ready provided reparation to the victim. 

Section IX also deals with such matters as:  

● in certain instances, establishment of national programmes for repara-
tion and other assistance;  

● in domestic laws, effective mechanisms for the enforcement of repara-
tion judgements;  

● restitution, compensation, rehabilitation, satisfaction and guarantees of 
non-repetition as elements of full and effective reparation;  

● restoration of liberty, enjoyment of human rights, identity, family life 
and citizenship, return to one’s place of residence, restoration of em-
ployment and return of property;  

● compensation; 

● inclusion of medical and psychological care as well as legal and social 
services in rehabilitation programmes; 

● satisfaction, including effective measures aimed at the cessation of con-
tinuing violations, verification of the facts and full and public disclo-
sure of the truth;  

● restoration of the dignity, the reputation and the rights of the victim 
and of persons closely connected with the victim;  
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● judicial and administrative sanctions against persons liable for the vio-
lations;  

● effective civilian control of military and security forces;  

● review and reform of laws contributing to or allowing gross violations 
of international human rights law and serious violations of interna-
tional humanitarian law. 

The Principles and Guidelines are not a convention or covenant. As a 
consequence there is no mechanism for their direct implementation and 
enforcement. Neither is there a committee or other body to monitor the 
behaviour of states and governments and the extent to which they use the 
Principles and Guidelines in the formulation of programmes and policies. 
The fact that the General Assembly adopted the Principles and Guide-
lines, however, underlines their importance and the international com-
munity’s expectation that states will respect them in both spirit and letter. 

The same principles have been included in the Rome Statute of the Inter-
national Criminal Court. Article 75(1) of the Statute states that, “The 
Court shall establish principles relating to reparation to, or in respect of, 
victims, including restitution, compensation and rehabilitation. On this 
basis, in its decision the Court may, either upon request or on its own mo-
tion in exceptional circumstances, determine the scope and extent of any 
damage, loss and injury to, or in respect of, victims and will state the 
principles on which it is acting.”8

Even with the legal provisions and principles, the question still arises as 
to who is responsible for reparation. 

The existence in international law of a universal right to reparation for gross 
and systematic human rights violations is contested. In defining the legal 
grounds for reparation, a distinction is necessary between the right of an in-
dividual to reparation and the obligation of an individual, corporation, or 
state to provide that reparation.9

There are four areas that need to be considered when discussing respon-
sibility. 

First, under international humanitarian law, states have an obligation to 
make adequate reparation for wrongful acts. The obligation is between 
states, however, and not between a state or states and individuals. 
 

8Rome Statute of the International Criminal Court : www.icc-cpi.int/about.htm 

9Essay by Genevieve Painter, outlining a feminist critique of reparations, p. 14. 
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Second, a number of international human rights treaties include in their 
articles the right to remedy. The treaty-monitoring bodies that regularly 
review a state’s compliance with its treaty obligations do not have the 
power, however, to order reparations. They can make recommendations 
but these are not legally enforceable. 

In contrast to the international treaties, regional human rights mecha-
nisms have a more direct means by which to address the issue of repara-
tions. “Article 50 of the European Convention on Human Rights and Ar-
ticle 63(1) of the American Convention on Human Rights create the 
possibility that an international court might directly require a wrongful 
state to make reparations to the injured individual.”10  One of the cases 
from the Inter-American Court which addressed reparations directly is 
the Velásquez Rodriguez case.11 In paragraph 26 of its judgement, the Court 
stated that full restitution includes “the restoration of the prior situation, 
the reparations of the consequences of the violation, and indemnification 
for patrimonial and non-patrimonial damages, including emotional 
harm.” 

Third, the statutes of the International Criminal Tribunals for Yugoslavia 
and Rwanda recognize the right of victims to redress. The Tribunals can 
only order restitution of unlawfully taken property. As Painter notes in 
her essay, however: 

... the former registrar of the International Criminal Tribunal for Rwanda 
(ICTR)initiated a modest assistance programme in 2000 targeted at wit-
nesses and potential witnesses. It was not strictly a victim reparations pro-
gramme. The programme provided legal assistance, housing, and psycho-
logical assistance, via Rwandan women’s NGOs. The most infamous 
project, the construction of a peace village in Taba, was designed to give 
something back to the women from Taba who had testified in the watershed 
Akayesu trial (in which rape was recognized as an act of genocide). 

The programme was a token recognition of the need for reparations for 
victim-witnesses, but it was roundly criticized. In Rwanda, critics com-
plained that only 50 per cent of the promised amounts were transferred, 

 
10Painter, p. 17, citing Riccardo Pisillo-Mazzeschi, “International Obligations to Provide for Reparations Claims?” in Randelzhofer 
& Tomuschat. 

11See Velásquez Rodriguez Case, Reparations (Honduras) (1989) Inter-Am. Ct. H.R. (Ser. C.) No.7. 
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and that the selection of the people for the 23 houses built in Taba was 
unfair.12

Fourth, in contrast to the ad hoc tribunals, the Rome Statute of the Interna-
tional Criminal Court  

... recognizes the right of victims to obtain reparations and provides mecha-
nisms expressly for this purpose. ... The Rome Statute’s approach to repara-
tions includes three mutually supporting elements: the active participation 
of victims and their families in the proceedings, the creation of a Victim and 
Witness’ Unit within the Court, and the establishment of implementation 
procedures for the right to reparation, including the formation of a Trust 
Fund.13

Reparation is a legal concept that gives rise to entitlements and claims 
and it is important to establish who is responsible for the violations. This 
responsibility does not have to be addressed, however, only through a 
trial process in a court of law. As it has been demonstrated by the work of 
some of the TRCs, the question of responsibility for the purpose of repa-
ration can be addressed by them. While the reports of truth commissions 
have often detailed violations, root causes, ways forward and, sometimes, 
the names of those responsible for the violations, survivors of violations 
generally believe that the responsibility for reparation lies with the state. 
The difficulty has been, and likely will continue to be, getting outside 
forces (e.g. private militias, cartels, paramilitaries, social and non-
governmental institutions, corporations, other states) to accept responsi-
bility and contribute to the reparation programme. 

 
12Painter, p. 20. 

13Ibid. 



REPARATION:  
A CONCEPTUAL 
CORRECTION 

We say that reparation is all about restitution of rights but the argument 
goes as to what rights? Some of these groups had no rights to begin with. It 
is a discussion of cause and consequences of the conflict. It is very difficult to 
go around this issue and say that reparation is to restore and establish 
rights. This is the political position we took eventually because for example, 
the conflict produced two million internally displaced people but they did 
not have their IDs. So we heard people saying how could one know the accu-
racy of the numbers of the internally displaced people. Now the number may 
be increased to five million. The increase was caused not only because of the 
conflict but because we live under a state that does not serve everyone. We 
are trying to work on these two themes of no discrimination and democratic 
reforms of the state. (Interview - Erika Bocanegra Torres, Area de 
Communicaciones, Coordinadora Nacional de derechos Humanos, 
Peru, November 2005) 

There is a general understanding that reparation is, in effect, restitution. 
This understanding is inadequate. Reparation helps to repair but it does 
not necessarily restore – as in restoring the victim to her material and 
physical condition prior to the violation. In this context, two things 
should be noted. 

First, reparation cannot really restore victims to their physical condition 
prior to the violation. If a victim’s family consisted of spouse, parents, 
brothers and sister prior to the violation, reparation cannot bring back 
any member killed in the war and make the family a whole again. Repa-
ration cannot replace loss caused to the victim by death. Neither can it re-
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store the use of, for example, arms or legs which may have been lost as a 
consequence of the violation suffered in the war. Also, as a result of sex-
ual violence a woman particularly never regains what she loses as a result 
of rape - not her virginity or her reputation. She always remains “that 
woman who was sexually violated.” Similarly, if the victim was economi-
cally and materially well off and has lost everything in the war, repara-
tion cannot bring her back to her pre-war economic status. Even if all as-
pects of reparation are adequately implemented the victim may end up in 
a state of minimal well being because, often, post-conflict circumstances 
are extremely debilitating. 

Second, reparation should not to be understood as merely restitution of 
victims. Returning victims to a status prior to the violation is restrictive 
and has the potential to endorse discrimination and prejudice against 
marginalised populations. 

Reparation that restores therefore merely pulls the victim from a de-
graded survival to a status of difficult survival. It restores the victim to 
her previous state of marginalization and discrimination. Thus, any state 
reparation measure tat seeks to make amends for violations or other harm 
but does address the previously existing marginalization and discrimina-
tion fails to meet obligations under international human rights law. A full 
and effective programme for reparations does not entail the establish-
ment of new or different rights. It does entail full implementation of exist-
ing human rights – civil, cultural, economic, political and social 



REPARATION OR 
DEVELOPMENT 

It is very difficult in a country that is poor and where the population is very 
poor. You find that argument in the academic world or the public admini-
stration authorities. We are in tension with some people from the govern-
ment because it is so easy to say we will build a school and that's it. There is 
a thin line between reparation and development. We have been struggling 
for the last three years with the TRC commission to make the case that repa-
ration is different and development is different. And we are not against de-
velopment because there is a right to development. But at the same time we 
need to make the case that it is one thing to be poor and another to be poor 
and be violated or raped. (Interview - Erika Bocanegra Torres, Area de 
Communicaciones, Coordinadora Nacional de derechos Humanos, 
Peru, November 2005) 

Countries emerging from conflict, particularly where the war lasted many 
years or decades and/or where it took a massive toll on the human, mate-
rial and other resources of the country, are poor countries. They are 
struggling for resources to meet the basic rights and needs of the people. 
They are heavily dependent on aid from other countries and international 
financial institutions. The funds provided by donor countries may be 
used, for example, to establish systems and institutions of governance, to 
improve law enforcement, to strengthen public administration, and to 
develop infrastructure. In some or most cases, however, donor countries 
specify that the funds may not be used for reparation.14   

Transitional governments -- from conflict to peace -- are left to raise their 
own funds internally for reparation. The difficulty in achieving this 
 

14 This information came from a source in Rwanda that requested confidentiality. 
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causes some governments in post-conflict states to ignore their responsi-
bility to establish and implement a reparation programme. Also, in some 
cases, the task of meeting the reparational needs of a large number of vic-
tims and survivors in terms of the details, time and efforts involved in the 
process is huge. In those situations, the government and authorities may 
decide to characterize development initiatives as reparation. This course 
of action is justified on the basis that all the people are victims of the con-
flicts either directly or indirectly. Therefore, when the people as a whole 
benefit from the development process, they are reintegrated in the main-
stream of the nation’s productive activities. They argue that development 
activities as reparation will raise the economic status of the victims and, 
thus, can serve as compensation for suffering.  

The difficulties raised by the intermingling of development processes 
with reparation is compounded by the fact that reparation often falls into 
one of two categories: individual or collective. Collective forms of repara-
tion are meant to heal the community and help with reconciliation. These 
are initiatives that benefit the community as a whole. The misunderstand-
ing arises because development projects also benefit the community as a 
whole. If the victims’ community wants a school built because the school 
was burnt down during the war, the rebuilding of the school can be 
called reparation. If a school is built as the government’s development 
goals of building “x” number of schools within “y” time, however, it can-
not be passed off as reparation to the victims of the community. Similarly, 
the building of a road to end the isolation of a village cannot be called 
reparation for the people of that village because building and maintaining 
roads are the duty and responsibility of the state. Governments can im-
plement collective reparation measures -- e.g. building infrastructure such 
as roads, schools, clinics, houses -- and add that to the development goals 
or call them development. Governments cannot, however, do develop-
ment and call it reparation. This practice deprives victims and survivors 
of their right to effective remedy for the gross human rights violations 
they suffered and which are recognized in international law.



CHALLENGES TO OBTAINING 
REPARATION 

By and large most of the recent TRCs have recommended some repara-
tion for victims. In a number of cases, these recommendations did not re-
ceive the support of the government or the leadership, casting serious 
doubt about their full implementation. For example, the authorities of 
both Timor Leste and South Africa stated that liberation from occupation 
or apartheid was itself a reward, compensating for all the suffering the 
people experienced. This way of thinking reflects, to some extent, the dis-
tance between the leadership’s understanding of the reality of victimiza-
tion. The assumption seems to be that in engaging in liberation or other 
forms of struggle, some violations of human rights are inevitable. The 
voluntary engagement of women and men in such struggles does not im-
ply, however, an agreement on their part to have their fundamental hu-
man rights violated. It also has to be noted that many women who were 
caught in the struggles did not voluntarily agree to engage in the struggle 
in the first place. Their rights were violated simply because they were 
women, or women from the “enemy” camp or because of the political ac-
tivities of male relatives. 

Additional challenges include, for example: 

● denial on the part of authorities and/or perpetrators; 

● lack of understanding of the gendered aspects of reparations; 

● lack of resources; 

● lack of political will. 

The question that also comes in when considering challenges is how to 
repair the irreparable. 

Reparation does not mean that what has been lost can be replaced. It is to 
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show that the government and the society are sensitive to what happened to 
victims. Second, it is a way of consoling victims. In Rwanda, people lost 
lives and property in a very short time during the genocide. They know it is 
very difficult to get back what they have lost. But the least they want is that 
the society show them a certain sensitivity about what they have lost. (In-
terview - IDGL (Human Rights Organisation), Rwanda, March 2006) 

If reparation cannot really restore or replace, victims and survivors un-
derstand very well that reparations can help heal and alleviate their con-
ditions. Reparation as rehabilitation, compensation, justice,  restitution, 
reconciliation and justice respond to the needs that victims and survivors 
have identified for themselves. At the very least, all reparation polices re-
sponding to victims of mass violations must include education, health 
and financial/livelihood measures. The measures must also correspond 
to the wishes and realities of the victims and survivors, as well as those 
identified by activists working with the victims and survivors in affected 
areas. 

In the case of states that argue that there are no resources to provide repa-
ration, reflecting their unwillingness to allocate a portion of the national 
budget for reparation or an inability to secure contributions from sources 
that are responsible for the violations and/or from donor countries (if it is 
accepted that there is no statute of limitation for reparations), then meas-
ures can be implemented as and when resources are available. Reparation 
can also be made in phases, addressing the most urgent cases first and 
grading the phases in order of the need and the resources available for 
them. It is important however that all the plans about the contents of the 
reparation policies, the plans for implementation, the phases and priori-
ties are communicated to the beneficiaries through a widespread public 
communication campaign. 



ACCOMMODATING 
PERPETRATORS VS 
REPAIRING VICTIMS 

The Latin American governments usually pay the compensation. They usu-
ally build the monuments. The states that accept responsibility usually have 
a public gathering where they ask for pardon. Sometimes they do the part on 
education. What they never ever do is to investigate those responsible for 
violations. This is because I believe they are not in a position to do so. For 
example, Guatemala recognised their responsibility for the massacre and 
then they proceeded to request protection and provisional measures for those 
who recognised their responsibility. This is the situation and we know that 
there will be no investigation. (Interview – Cecilia Medina, Director, In-
stitute of Human Rights, University of Chile, Chile15, November 2005 

In 1983, the military junta in Argentina relinquished power. Following 
democratic elections, the new government established the National 
Commission for Forced Disappearances (CONADEP) in December 1983. 
The National Commission collected evidence of crimes that were commit-
ted during the “Dirty War”, including nearly 11,000 cases of disappear-
ance. Other human rights violations that were documented related to tor-
ture, murder and kidnappings. Nine members of the military junta were 
charged, as well as some guerrilla leaders. Jorge Rafael Videla, head of 
the junta and a number of generals were convicted of human rights 
crimes. In 1990, President Carlos Menem pardoned all of them. For some, 
the pardons reflected a move towards national reconciliation and an ef-
fort to avoid a backlash from the military and possible unrisings. Others 
 

15 Cecelia Medina is also a judge at the Inter-American Court of Human Rights.  
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condemned the pardons as unconstitutional. Still others held the view 
that the presidential privilege of granting pardons was inappropriate and 
should be abolished. The view that it was necessary to avoid a confronta-
tion with the military was one that was shared by a number of states and 
there was little interest in pressing the government of Argentina to hold 
those responsible for the violations accountable. 

The events in Argentina led a number of activists and non-governmental 
institutions to initiate vigorous programmes opposing impunity for per-
petrators of human rights violations. Their efforts contributed in large 
measure to the establishment of the International Criminal Court. The ef-
forts also persuaded the United Nations Commission on Human Rights, 
beginning in 1998, annually to adopt a resolution on the issue of impu-
nity. In the 2005 resolution (2005/81), the Commission, among other 
things: 

● emphasized the importance of combatting impunity for the prevention 
of violations of human rights and international humanitarian law; 

● recognized that amnesties should not be granted to those who commit 
violations of human rights and international humanitarian law that 
constitute crimes; 

● emphasized that the work of truth and reconciliation commissions and 
other commissions of inquiry can be complementary to the essential 
role of judicial mechanisms in protecting human rights and combatting 
impunity; 

● encouraged states to involve, as appropriate, civil society, victims, hu-
man rights defenders and persons belonging to minorities and vulner-
able groups, in all efforts to combat impunity, including judicial proc-
esses and the design of truth and reconciliation commissions and other 
commissions of inquiry, the selection of commissioners and the draft-
ing of relevant legislation, with efforts to ensure that men and women 
participate on an equal basis; 

● urged states to bring to justice those responsible for gender-related 
crimes and crimes of sexual violence, including those that constitute, in 
defined circumstances, genocide, crimes against humanity, or war 
crimes; 

● urged states to provide the victims of violations of human rights and 
international humanitarian law that constitute crimes with a fair, equi-
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table, independent and impartial judicial process through which these 
violations can be investigated and made public; 

● also urged states to encourage victims to participate in judicial as well 
as truth and reconciliation processes, including by taking measures to 
ensure the protection of, and support and assistance to, victims as well 
as witnesses, paying special attention to crimes of sexual violence; 

● referred to the updated Set of Principles for the protection and promo-
tion of human rights through action to combat impunity 
(E/CN.4/2005/102 and Add.1) as a guideline to assist States in devel-
oping effective measures for combating impunity. 

While the international community and national processes remain com-
mitted to reconciliation, the annual resolutions by the Commission on 
Human Rights (now the Human Rights Council) make it clear that recon-
ciliation may not be achieved at the expense of the needs and rights of the 
victims and survivors of violations. International standards do not allow 
compensation to be paid to para-military forces while their victims re-
ceive nothing (e.g. Guatemala). Neither do the standards necessarily 
permit large-scale commutations of sentences because the number of per-
petrators is too great to imprison them all (e.g. Rwanda). 





GUIDING PRINCIPLES FOR 
REPARATION 

The Principles and Guidelines on the right to remedy that are summa-
rized in section VI are of general application. It is intended that both 
women and men be the beneficiaries when the measures set out in the 
Principles and Guidelines are implemented. It is important to underline, 
however, that women often define reparation somewhat differently from 
accepted meanings under international and domestic law and do not see 
reparation as a means to remedy the effects of current violations. Women 
also view reparations as a means to establish laws, policies and practices 
to eliminate conditions that contributed to their situations during and af-
ter conflict. 

From women’s perspectives, the key principles that must be borne in 
mind when devising reparation policies, programmes and procedures in-
clude: 

Non-discrimination on the Basis of Sex or Gender16

All aspects of reparation must be based on the principle of non-
discrimination on the basis of sex or gender to eliminate existing inequali-
ties. This principle must be explicitly stated in the policies and measures 
establishing a programme of reparation. Factors that prevent the non-
discriminatory application measures include attitudes based on the no-
tions that: 

 
16 “Sex” refers to the biological difference between men and women. “Gender” refers to the socially determined roles of women 
and men. 
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● crimes against women are inevitable collateral damage of war and do 
not need to be investigated; 

● the testimony of women cannot be trusted and is not credible and, 
therefore, their claims for reparation are questionable; 

● women can be represented by men of the family; 

● women do not need to be consulted on anything, or if they are, the con-
sultation deals only with matters that exclusively concern women; 

● women do not or should not have an opinion on issues of peace, recon-
ciliation and rehabilitation; 

● certain forms of reparations (e.g. land) cannot be awarded to women. 

In order to overcome the prejudice and discrimination against women, a 
policy dealing with crimes for which reparation is granted must include 
crimes against women. If a memorial is established, steps must be taken 
to ensure that women victims and survivors are acknowledged. Repara-
tion in the form of rehabilitation must give priority to skills training for 
women and education for girls. Compensation for crimes against women 
must take into account the social significance of being sexually violated 
and the historic discriminations against women. 

Compliance with the Standards Established in International Human Rights Instruments 

Measures must be taken to ensure that reparation policies, programmes 
and procedures comply with international human rights treaties and 
conventions.17 Reparation programmes may not impair women’s enjoy-
ment of the rights they are already entitled to exercise. Ensuring that 
reparation policies, programmes and procedures are not contrary to the 
provisions of existing human rights treaties and conventions may not be 
enough. It is important, therefore, for states and the international com-
munity to ensure that reparation measures are designed and imple-
mented in such a way as to guarantee women the enjoyment of the rights 
that the international human rights instruments say they had prior to the 
conflict. As such, measures cannot perpetuate customs and practices that 

 
17The core human rights instruments are the Universal Declaration of Human Rights, the International Covenant on Economic, 
Social and Cultural Rights, the International Covenant on Civil and Political Rights, the Convention on the Elimination of All Forms 
of Discrimination against Women, the Convention on the Rights of the Child, the Convention on the Elimination of All Forms of 
Racial Discrimination, The Convention against Torture, the Convention on the Protection of the Rights of All Migrant Workers and 
Members of Their Families. 
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inherently discriminate against women and prevent them from fully ex-
ercising all of their rights. 

Women’s Autonomy 

Devising reparation policies, programmes and procedures on the princi-
ple of women’s autonomy is important to overcome those aspects of cus-
tomary and religious law and practice that prevent women from being in 
a position to make decisions about their own lives. States must empower 
women to make their own decisions and must not allow any customary, 
cultural and/or religious law or practice to pre-empt the right of women 
to determine for themselves what kind of reparation is best suited to their 
situation. 

Available and Accessible Justice 

It is vital that, in the post-conflict period,  justice be both available and ac-
cessible for women. The understanding of justice must also take into ac-
count women’s understanding of the term, viz. social justice. Gender-
integrated reparation measures should reflect this understanding by: 

● giving priority to women and girls in education programmes; 

● providing skills training for women; 

● ensuring that housing is provided for female heads of families; 

● ensuring that compensation is paid to all women survivors; 

● providing health services that include care related to sexual and repro-
ductive health; 

● providing counselling to help women deal with the trauma they have 
experienced. 

The pursuit of justice through legal proceedings (criminal and civil) 
against perpetrators of crimes against women is also an important com-
ponent of reparation policies. The tendency of national legal systems to 
accord low priority to the investigation and prosecution of crimes against 
women must be effectively countered.  

The structural and administrative obstacles in justice systems, which im-
pede or deny women’s access to criminal and/or civil remedy, must be 
addressed in reparation programmes, bearing in mind the potential of a 
positive long-term effect. Law reform, either as an integral part of repara-
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tion or as a commitment to be honoured in the post-conflict, transitional 
period, should address such areas as: 

● inheritance laws that discriminate against women; 

● recognition of crimes against women as crimes against humanity; 

● increasing acceptance of sexual violence as a crime; 

● elaboration and implementation of rules to prevent the re-victimization 
of women during the  investigation and prosecution of crimes of sexual 
violence.  

Efforts to eliminate the administrative obstacles faced by women in gain-
ing access to justice should address  such areas as: 

● the requirement that a birth certificate be provided where none exists, 
or the showing of a death certificate of a disappeared relative before 
access to compensation is granted; 

● the failure to recognize women as heads of households; 

● the lack of acceptance of women as guardians of children; 

● the requirement that identity papers be provided, particularly in light 
of the likelihood that these papers were either lost or destroyed during 
the conflict, or had not been issued to some women in the first place; 

● the failure to accept a woman’s family name or insistence that the hus-
band’s family name be used. 

Affirmative Action 

In some countries, opposition to the concept of “affirmative action” has 
grown in recent years, partly on the basis that it is a form of “reverse dis-
crimination”, disadvantaging some in order to benefit others. One re-
sponse to this claim has been to assert to that “affirmative action” is 
“positive discrimination” and intended, at least in part, to right past 
wrongs. The working definition used by the Special Rapporteur of the 
United Nations Sub-Commission on the Promotion and Protection of 
Human Rights18 stipulates that “affirmative action is a coherent packet of 
measures, of a temporary character, aimed specifically at correcting the 

 
18Report of Marc Bossuyt, Special Rapporteur of the Sub-Commission on the Promotion and Protection of Human Rights, 
E/CN.4/Sub.2/2002/21. 
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position of members of a target group in one or more aspects of their so-
cial life, in order to obtain effective equality.” 

The Special Rapporteur noted that, as a legal concept, “affirmative ac-
tion” takes a place in both international and national law but is a concept 
without a generally accepted legal definition. The absence of a legal defi-
nition, however, does not negate the concept, which is supported in a 
number of international human rights and related instruments. 

Article 4 (1) of the Convention on the Elimination of Discrimination 
against Women states: 

Adoption by States Parties of temporary special measures aimed at accelerat-
ing de facto equality between men and women shall not be considered dis-
crimination as defined [in this Convention], but shall in no way entail as a 
consequence the maintenance of unequal or separate standards; these meas-
ures shall be discontinued when the objectives of equality of opportunity and 
treatment have been achieved. 

Article 5 of International Labor Organization (ILO) Convention No. 111 
on employment and occupation is one of the first articles in an interna-
tional treaty to permit explicitly “special measures of protection or assis-
tance”. The UNESCO Convention against Discrimination in Education re-
fers to the establishment or maintenance of separate educational systems 
in specific contexts. Article 1(4) of the International Convention on the 
Elimination of All Forms of Racial Discrimination provides for measures 
to be taken in favour of certain racial or ethnic groups or individuals in 
order to ensure to them equal enjoyment or exercise of human rights and 
fundamental freedoms. Article 9(2) of the UNESCO Declaration on Race 
and Racial Prejudice (1978) requires that special measures be taken to en-
sure equality in dignity and rights for individuals and groups wherever 
necessary, while ensuring that they are not such as to appear racially dis-
criminatory. The 1975 ILO Declaration on Equality of Opportunity and 
Treatment for Women Workers states that positive special treatment dur-
ing a transitional period aimed at effective equality between the sexes 
may not be regarded as discriminatory. 

Given the above, a reparations programme that includes aspects of “af-
firmative action” is not contrary to accepted international human rights 
norms. Forms of reparations that favour women’s access to education, 
employment and adequate health care (in the context of social justice) 
would be consistent. So too would measures to ensure that women are 
included in any land-allocation process or that they participate in the 
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post-conflict transition through, for example, membership in political par-
ties, having positions in government, and enjoy access to important social 
organizations. 

The principles of non-discrimination and affirmative action must be in-
terpreted and applied in ways that ensure effective equality for women 
and achieve the goals of social justice and equality19. 

 
19 See articles by Mary E Becker, Patricia A Cain, Christine A Littleton, Diana Majury, Catharine A MacKinnon, Ruth Colker, and 
Martha Minow in the chapter ‘New Approaches to Equality and Differences’ in Weisberg D.Kelly’s (Ed.) Feminist Legal Theory – 
Foundations, Temple University Press, Philadelphia, 2003 



 

FORMS OF REPARATION 

It is important for reparation processes to be designed and established in 
consultation with victims and survivors. The success of a gender-
integrated reparation process depends on women and girls having access 
to the programme and deriving benefits from it in ways that help to 
change their material conditions.  

Through the fieldwork that was undertaken as part of the project on gen-
der and reparations, various forms of reparation were identified by 
women as being important to their lives. 

Restoring Dignity, Providing Satisfaction 

It is important that the dignity of victims be restored, not only for its own 
sake but to redeem the memory of the dead. Measures to restore dignity 
also help to keep the memory of the violation alive, hopefully creating a 
political and social environment in which the violation(s) cannot be re-
peated. Such measures also acknowledge publicly the sacrifice of the vic-
tims and survivors. The effectiveness of efforts to restore dignity and en-
sure that the violations are not repeated will depend, at least in part, on 
the establishment of  adequate training programmes for the army, the po-
lice and other state agents. The programmes must address sexual crimes, 
equality, and women’s rights. It is also important to ensure that school 
curricula include the subjects of women’s rights specifically and human 
rights education more broadly. 

There is a need for post-conflict transitional societies to devise creative 
dignification measures to restore the dignity of women victims of sexual 
violence. The measures could include, for example: (a) a memorial that 
contains a public apology to women who survived sexual violence; (b) 
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acknowledgment by public authorities of their failure to prevent the vio-
lence; (c) an expression of thanks to those who spoke about the violations 
and an acknowledgment of the existence of others who are unable to 
speak about it; (d) condemnation of those who continue to prey on the 
victims; (e) steps to honour the pain and suffering of victims, as a contri-
bution to the reconciliation process. 

Women, while not totally rejecting the importance of memorial, have 
identified more practical ways of dignifying the dead or survivors. They 
have suggested, for example, the re-naming of schools or hospitals, nam-
ing roads after individual victims or villages in which massacres took 
place. 

Victims may also feel a sense of satisfaction if those responsible for the 
violations acknowledge their acts and apologize for them. This may in-
volve an individual perpetrator asking pardon from the victim for the 
violation he has caused or a state official apologizing on behalf of the 
state.  

Physical and Psychological Health Services 

Article 12 (1) of the International Covenant on Economic, Social and Cul-
tural Rights (ICESCR) establishes that everyone has the right “to the en-
joyment of the highest attainable standard of physical and mental 
health.” 

It has been well-documented that, in conflict situations, women are spe-
cifically targeted. Rape and other forms of sexual violence against women 
are not only common but, in some cases, a deliberate policy by combat-
ants. There is also ample evidence that some armed groups employ a pol-
icy of sending their members, who are known to be HIV positive, on 
“rape campaigns” in order to increase the infection rate among women 
associated with their enemy. 

In the past, some reparation programmes have included measures to ad-
dress health-related issues. One such measure is the provision of a health 
card making the holder eligible for free health care. In order for this ap-
proach to be effective, however, it is necessary that: (a) the health card is-
sued to victims is recognized and accepted at all the public and private 
health clinics; (b) the card must also ensure access to any emergency 
health care that may be needed, including surgery, medication for infec-
tions of any kind, prosthetics for amputees and anti-retro viral drugs.  
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A health-related programme of reparations must: 

● give special attention to, specifically provide for and separately refer to 
access to specialized health care for women, particularly for their re-
productive and sexual health needs; 

● ensure women’s access to counsellors and healers to help deal with the 
trauma, on both an immediate and long-term basis; 

● not disqualify or obstruct the performance of healing rituals that are 
practised by indigenous women. 

Reparations, as distinct from development projects, should also include 
either the rebuilding, repairing or restoration of the health care infrastruc-
ture (e.g. clinics, medical equipment) and ensure access to needed medi-
cations on a reliable and regular basis. 

Compensation 

As compensation, one-time payments or regular pensions, for example, 
are the most recognized form of reparation for harms, loss or violations. 
Compensation paid without consultation with the victims groups, how-
ever, often raises questions from victims and survivors. One of the key 
questions is: how to measure or attach value to the loss, harm or a viola-
tion. Attaching value, particularly to death or to loss of a limb, is seen by 
some victims as a measure that devaluates or reduces the gravity of their 
loss.  

Compensation plans based on one figure and the same payment to all vic-
tims and survivors have also raised questions. It has been noted, for ex-
ample, that compensation for a survivor with one dependent cannot be 
the same as for a survivor with five dependents. Similarly, compensation 
for a victim who has lost an arm and at least part of her earning capacity, 
cannot be the same compensation for a survivor who lost both arms. It 
has also been argued that compensation for a woman who is young and 
has been sexually violated, thereby reducing her prospects for a marriage, 
ought to be different from a victim who was not sexually violated. These 
and other difficulties arising from both the notion and practice of com-
pensation contributed to the development of a more expansive under-
standing of reparation that includes rehabilitation, reconciliation and res-
toration of dignity. 
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It is important that all economic compensation programmes ensure that 
the valuation of the compensation is gender sensitive. Factors that may be 
used to determine appropriate levels of compensation include: 

● the value of the material loss suffered; 

● the violation or harm caused to a person; 

● the loss caused to a person by the death of another; 

● the loss of possible income over the life of a person; 

● the loss of the economic opportunities as a result of the harm, loss or 
violation; 

● the mental anguish caused by the harm, loss or violation. 

The impact of sexual violence goes beyond the immediate physical and 
psychological distress. Compensation in such cases must take into ac-
count other consequences of the violation when setting the valuation. 
These consequences include: loss of self-esteem; feelings of guilt; feelings 
of shame and being dishonoured; fear of sexual intimacy; long-term dam-
age to reproductive organs; the lifelong stigma that is often attached to 
the woman and the subsequent damage to her reputation.  

Compensation for women must address the impact when the primary 
wage-earner in the family is lost during conflict, as well as the increase in 
women’s responsibilities. The point is not that compensation must be 
paid for life but, rather, that it enables women to meet their additional re-
sponsibilities. It must also contribute to the capacity of women to con-
tribute to the reconstruction of their community and to rebuild relation-
ships within the community. Economic compensation may involve a 
payment of some money coupled with provision of a source of sustain-
able livelihood (e.g. a job, a market outlet for products the women and 
their families produce) or a pension.  

Other aspects of compensation that must be taken into account include: 

● in cases where men who are killed or disappeared have left behind 
more than one family, the payment to both (or all) wives and their 
families; 
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● the potential to establish, for children eligible for compensation, trust 
funds (interest-bearing accounts)  that will be released when the child 
turns 18;20

● the need to ensure that the compensation paid actually gets to the 
woman who is entitled to it and is used for the purpose for which it has 
been provided -- i.e. to assist the woman.21

Land, Housing and Shelter 

Article 17 (1) of the Universal Declaration of Human Rights states that 
“Everyone has the right to own property alone as well as in association 
with others.” Section 2 of this article states that “No one shall be arbitrar-
ily deprived of his[/her] property. 

Article 11(1) of the ICESCR sets out the right of everyone “to an adequate 
standard of living for himself [sic] and his [sic[ family, including adequate 
food, clothing and shelter, and to the continuous improvement of living 
conditions.” 

Women are considered legally minors in many cultures and do not have 
the right to own, buy, sell or deal in land or other kinds of property or 
real estate. In some places where they do have the right, it is severely 
regulated and controlled. In those cases, for example, women can only 
own a certain type of property; can only sell to individuals within a cer-
tain circle, or can only deal in property with the permission of male rela-
tives.  

It is important, therefore, that a gender-integrated reparation programme 
include measures to enable women to return to their lands in a safe and 
secure environment. Other reparation measures could include: (a) provi-
sion of houses for those who lost their homes; (b) re-building or repairing 
houses that were destroyed; (c) provision of a basic start-up kit with all 
the necessary items to enable women and their families to adapt to life in 
a new home. 

 
20Article 1 of the Convention on the Rights of the Child stipulates that “For the purposes [of the Convention], a child means every 
human being below the age of eighteen years unless under the law applicable to the child, majority is attained earlier.” 

21In some societies women do not deal in the public place, or are considered legally minors or do not have bank accounts. In 
those cases, compensation would not be paid directly to them but, rather, to a male member of the family on the woman’s 
behalf. The money often does not get to the woman and does not meet the goal of providing reparation to the woman for her 
loss. Cases have also been documented in which, when the payment is made in a lump sum and to the male members of the 
family, they often spend it on personal leisure and needs. 
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Education Subsidies and Scholarships 

Women almost never articulate education as a reparation they seek for 
themselves. They emphasize the need for education in terms of being 
provided with the capacity to send their children to school. While this is 
critically important, focus should also be placed on improving the access 
of women themselves to education and skills training. This is important 
because survivors who were children when the conflict began probably 
were not able to take advantage of opportunities that may have existed to 
receive an education. Adult education courses are, therefore, a form of 
reparation for opportunities that may have been lost years before.  

When considering education within the context of reparation, however, it 
is important to bear in mind that under article 13 (1) of the ICESCR eve-
ryone already has the right to education. Section 2 of the article stipulates 
that 

(a) Primary education shall be compulsory and available free to all; 

(b) Secondary education in its different forms, including technical and voca-
tional secondary education, shall be made generally available and accessible 
to all by every appropriate means, and in particular by the progressive in-
troduction of free education; ... 

(d) Fundamental education shall be encouraged or intensified as far as pos-
sible for those persons who have not received or completed the whole period 
of their primary education. 

As noted earlier, work related to development may not be confused or in-
ter-mingled with reparation programmes. Thus, the institution of educa-
tion policies and implementation of development projects that were al-
ready promised and planned (e.g. the building of new schools or 
increasing the material resources provided to schools) cannot be re-
characterized as reparation. The provision of reparation must be over and 
above the benefits that result from development projects in the field of 
education. 

Reparations in the form of education may include: scholarships, skills 
training for young people, adult literacy programmes, allocating a certain 
number of enrollment places in secondary and post-secondary schools for 
victims and survivors. 
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Sustainable Livelihoods 

Very often, victims and survivors want nothing more than to be inde-
pendent and able to provide for themselves and their families. Provision 
of opportunities for sustainable livelihoods is one measure that would 
give many women a feeling of relative independence and allow them to 
take back control of their lives and self esteem. It should also be borne in 
mind that a reparation programme that includes measures on sustainable 
livelihoods is one that will likely have an impact that last a lifetime. 

Providing opportunities for sustainable livelihoods involves, among 
other things: (a) identifying areas and industries that need labor and 
skills; (b) registering the skills and talents of the victims and survivors 
and matching the needs to the availability; (c) absorbing labor into the re-
construction activities the state undertakes and allocating a certain per-
centage of available jobs for victims and survivors of the conflict. It is im-
portant to ensure that any livelihood project is tailored to the situation, 
relates to the needs of the victim and produces tangible benefits for her. 

Provision of sustainable livelihood is a long-term reparation measure that 
must be continued and carried out over a period of time. 





 

CONCLUSION 

The evolving nature of the understanding of reparation has been outlined 
above. The interviews conducted during field missions also made it clear 
that women have a broad definition of reparation that goes well beyond 
the traditional emphasis on financial payment. The interviews also under-
lined the importance of linking reparation to women’s human rights. The 
need for an inclusive and representative approach to reparation is clear. 
There are several areas related to reparations, however, that pose particu-
lar challenges. The main ones that were identified during field missions 
include: 

Procedural Aspects of Reparation Claims 

There are a number of procedural provisions that victims have encoun-
tered in situations where reparation programmes have been imple-
mented. These provisions have made access to reparation difficult, par-
ticularly for women. In order to improve both access to and the 
effectiveness of future reparation programmes, the design of the pro-
gramme should ensure that, inter alia: 

● the eligibility requirements for reparation do not include one requiring 
victims to consent to having their names published; 

● testimony before a TRC is not a prerequisite for being identified as a 
victim and, therefore, eligible for reparation; 

● latitude is given for women to testify to women’s groups about sexual 
violence; 

● witness protection is provided to those who do choose to testify before 
a TRC; 
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● the list of the crimes to be investigated is expansive enough to ensure 
that sexual violence and other violations against women are included 
in the process, irrespective of where the crimes occurred; 

Evidence of Violation 

Another problem common to situations of mass violence is that victims 
are unable to produce evidence of their violations. Evidence required to 
meet the standards of a court of law cannot be applied to the question of 
eligibility of victims to reparation. In some cases, it may be necessary for 
the commission or other body simply to accept women’s testimony of 
sexual violence as torture. 

The overall conclusion that can be drawn from the interviews that were 
conducted during the field missions and the related research phase is that 
for women, reparation is not only about money. Neither is it restoring 
them to the situation that existed before the conflict, or could have rea-
sonably been expected to exist. Reparation is an acknowledgment of the 
wrong done. It is a restoration of dignity to victims and survivors. It is 
holding those responsible – whether state or non-state – to account for 
their actions.  

But reparation is also a way forward. It is, or should be, the means to ad-
vance the cause of human rights and to eliminate the obstacles to 
women’s full enjoyment of their human rights. Reparation may acknowl-
edge the past but it must have a significant impact on the future: the re-
alization of civil, cultural, economic, political and social rights for women. 

Who is a Victim? 

The question of who is or can be considered a victim is not simple or 
straightforward. In most reparation programmes a victim is defined as a 
person who has suffered directly or indirectly gross human rights viola-
tions, or relatives of that person. It is unstated but generally understood 
that a victim is a non-combatant civilian. 

Generally, those who participated in violations cannot be considered vic-
tims. The difficulty arises because, in some cases of mass violence, people 
are forced at gunpoint to associate with a rebel or other armed entity. It is 
also the case that in some situations girls are kidnapped or coerced into 
joining armed groups, becoming girl soldiers. It is important, therefore, 
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that reparation programmes include mechanisms to identify the actual 
perpetrators of the violations and to eliminate them from the list of per-
sons eligible for reparations.  

Definition of Family 

In some cases, the traditional definition of the family as a nuclear unit 
consisting of married spouses, children and sometimes parents of the 
man is not adequate in the context of reparations. Procedures also tend to 
recognize only civil marriages and not other forms of customary or tribal 
marriages. Both assumptions leave women in extended families or non-
traditional marriages unrecognized as wives eligible for reparation. Thus, 
the option of defining one’s family must be left to the victims and survi-
vors. It is vital that the definition of the family be open and be based on 
the specific reality of victims and survivors. 



ANNEX I 

Comparative notes on national truth and reconciliation mechanisms 

Argentina 

The National Commission on the Disappearance of Persons (CONADEP) 
was established in 1983 in Argentina and was one of the earliest such 
bodies to be set up. The objective of this commission was not to establish 
truth and work towards reconciliation. It was mandated to investigate 
and report on what had happened to those who had been detained and 
disappeared during the Dirty War. At the time, the concept of a gender 
perspective had not emerged and no specific mention of crimes commit-
ted against women were included in the mandate of the National Com-
mission. 

Chile 

The National Truth and Reconciliation Commission (CNVR) that was es-
tablished in 1990 in Chile was the first commission that functioned as a 
mechanism: (a) to investigate situations of mass violations; (b) to establish 
the truth(s) of the conflict; and (c) to move the society towards reconcilia-
tion. It sought to investigate specified crimes, find the truth, work to-
wards reconciliation and propose reparation for the victims. While it was 
a good beginning with regard to establishing truth, gender awareness did 
not figure in the work of the Commission, nor was a gender perspective 
used by subsequent commissions. 
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Guatemala 

The National Programme for Reparations was set up in Guatemala on the 
basis of recommendations made by the Commission of Historical Clarifi-
cation (CEH).22  The National Programme is an example of an integrated 
and comprehensive reparations programme. Its aims are to indemnify, 
dignify, restore land and housing, repair psycho-social damage, restore 
loss or damage to culture, art and heritage, repair harm to victims and 
support vulnerable groups of individuals affected by the decades-long in-
ternal armed conflict.  

The programme is intended to provide reparations to victims who have 
directly or indirectly suffered violations of human rights or crimes 
against humanity during the internal armed conflict, individually and 
collectively. In terms of individual beneficiaries, priority has been given 
to widows, orphans (boys and girls), persons with disabilities, the elderly. 
Benefits will be based on the gravity of violations and the respective so-
cial and economic situation of victims. Collective benefits can be accessed 
by organized groups of victims and indigenous peoples, again on the ba-
sis of the gravity of the violations and the social and economic standing of 
the group. The violations that are eligible for reparations are: (a) forced 
disappearance; (b) extrajudicial execution; (c) physical and psychological 
torture; (d) forced displacement; (e) forced recruitment of minors; (f) sex-
ual violence and sexual violation; (g) violations against children; (h) 
genocide. Psycho-social reparation and rehabilitation, restoration of dig-
nity to the victims, cultural recuperation, material restitution and eco-
nomic indemnification are the measures that are used. 

For the most part, the programme is all encompassing. There is recogni-
tion that the harm victims suffer has to be redressed in more than one 
way. As a result of the armed conflict being waged by the state against a 
largely indigenous population, the need to restore the culture of the af-
fected peoples is recognized as an important reparation measure that 
could alleviate the feeling of alienation of the indigenous peoples. Those 
responsible for the programme have made efforts to consult with the 
population by including seven representatives of civil society, represent-
ing different “interest groups”, in the reparations commission.  

 
22 Commission for Historical Clarification (CEH) was established in Guatemala and began operating after the signing of the 
Agreement on a Firm and Lasting Peace (29 December 1996). 
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From a gender perspective, the programme, though relatively better than 
others, has incorporated only two aspects of interest for women victims 
and survivors of the internal armed conflict, namely: (a) the identification 
of sexual violence and sexual violations as crimes eligible for reparation; 
and (b) inclusion of a representative of a women’s group in the 13-
member reparation commission responsible for implementation of the 
programme.  

The programme fails, however, on a number counts: 

●there is no recognition that victims of sexual violence experience the 
impact of the violation, in social life, throughout their lifetimes; 

●priority is not given to the pycho-social care of women victims and sur-
vivors of sexual violence and it fails to identify them as persons needing 
special attention as individual beneficiaries; 

●there is no specific mention of heath care for physical ailments or educa-
tion measures though it is implied that these may be provided as part of 
the required support services; 

●the programme will provide reparation only for 13 years beginning in 
2003; it should be noted that up to mid-2006, the programme had not 
made any reparation because the processes of identifying and registering 
victims, and putting systems and policies in place had not been com-
pleted. 

The Guatemalan TRC recommended measures to create a culture of mu-
tual respect and observance of human rights, as well as measures to 
strengthen the democratic process.23 Despite these recommendations, 
there have been no legal, administrative or institutional reforms under-
taken: (a) to eliminate discriminations against women; (b) to increase 
women’s social, economic and political participation; (c) to establish pub-
lic education against social prejudices against women. 

Activists strongly believe that the police and army should be trained on 
the issues of sexual violence. They also insist that the kinds of sexual vio-
lence crimes that occurred during the internal armed conflict must be rec-
ognized in national criminal law.  

 
23 Victor Espinoza Cuevas et.al. Comparison of Truth Commissions in Chronological Order: Argentina, Chile, El Salvador, Guate-
mala and South Africa, pps.  
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South Africa 

The composition of the Truth and Reconciliation Commission (TRC)24 of 
South Africa included a five member Committee for Reparations and Re-
habilitation, implying that the TRC considered reparations an integral 
part of the process of truth and reconciliation. The objectives of the 
Commission were: (a) to promote national unity and reconciliation; (b) to 
investigate crimes; (c) to offer compensation to victims;  and (d) to grant 
amnesty to some perpetrators in exchange for truthful confessions.  

The crimes to be investigated were: (a) murders by State agents (domesti-
cally and abroad); (b) disappearances; (c) torture and abuses by the Army 
and police; (d) army incursions into neighbouring countries to attack op-
ponents; (e) murders caused by bombs and land mines; (f) abuses in de-
tention camps for opponents in foreign countries; and (g) violence by in-
dividuals for political motives.  

The founding documents of the TRC are absolutely and totally gender 
blind. The legal framework for the Commission specifically refers to the 
Convention against Apartheid and Convention against Torture. The Con-
vention on Elimination of All forms of Discrimination against Women 
(CEDAW) is not noted. The crimes to be investigated did not include sex-
ual crimes or gender-based violence. As a consequence, women who testi-
fied at the TRC hearings tended to emphasize the abuse and violations 
suffered by men and recounted their own experiences of abuse only to 
the extent they were similar to those experienced by men. 

A submission was made to the TRC by the Gender and Truth and Recon-
ciliation Commission which stated that the “Failure to approach the ex-
perience of human rights abuses through a gendered lens will lead to the 
neglect of women's experience of abuse and torture, for these are often 
seen as a male preserve.” 25   

The TRC issued a gender statement in response to the submission.26  The 
TRC accepted that “violence against women and the specific sensitive na-

 
24 Truth and Reconciliation Commission was established in South Africa pursuant to the Act Promoting National Unity and Recon-
ciliation, 26 July 1995. The Commission submitted its report on October 29, 1998 to President Nelson Mandela. The report is 
available online : www.doj.gov.za/trc/report/index.htm 

25 Gender and Truth and Reconciliation Commission, A submission to the Truth and Reconciliation Commission, prepared by Beth 
Goldblatt and Shiela Meintjes, May 1996, available online : www.doj.gov.za/trc/submit/gender.htm 

26 South Africa: TRC and Gender Date distributed (ymd): 960823, Truth and Reconciliation Commission statement, August 15, 
1996  
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ture of the types of violations against women warrant close attention by 
the TRC.”  It also reported recommendations of a workshop conducted by 
the TRC seeking suggestions on women’s hearings and how to conduct 
them. Among the recommendations were: (a) a special hearing for 
women be held in each region; (b) the work be conducted with sensitivity 
to cultural norms on gender; (c) women and others be encouraged to 
speak out; (d) commissioners receive gender training; (e) that the repara-
tions policy should not be gender blind.  

Despite these recommendations, an evaluation of Summary of Reparation 
and Rehabilitation Policy, Including Proposals to be considered by the 
President, prepared by the Reparations and Rehabilitation Committee of 
the TRC, shows that rehabilitation policy and the Policy Framework on 
Urgent Interim Reparations Measures are virtually gender blind. The 
words “women”, “gender”, “sexual violence” and “sexual abuse”’ do not 
appear even once in these documents. 

The total neglect of gender issues by the TRC and in the reparations poli-
cies did not imply an endorsement and the perpetuation of discrimina-
tion against women. The new constitution includes guarantees of gender 
equality and non-discrimination on the basis of race and gender. A Gen-
der Equality Commission has been set up and legislation has been intro-
duced on the prevention of domestic violence and rape. A series of meas-
ures also have been introduced that improved services for women, 
including access to health, land and economic opportunities. 

Rwanda 

Since the cessation of genocide in July 1994 and the take-over of govern-
ment by the Rwanda Patriotic Force (RPF) there have been many meas-
ures instituted at the national level to address the post-genocide issues of 
justice, rehabilitation and reconciliation. However, none of the measures 
are seen as part of reparation policies or measures.  

The state did recognize, however, the immense need of the people for re-
habilitation and established the Fund for Assistance of Genocide Survi-
vors (FARG). The Fund is established by law to assist the most vulnerable 
of genocide survivors especially but not only: the elderly, orphans, per-
sons with disabilities and elders who have been abandoned. The mandate 
is to assist persons belonging to these groups with education, health, shel-
ter and emergency aid. The law establishing the FARG was later 
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amended to include human moral rehabilitation (e.g. trauma counseling, 
emergency aid, income-generating projects).  

The Fund does not give priority to assistance for survivors of sexual vio-
lence or girls but neither are they excluded from assistance. The Fund 
spends most of its resources (60 per cent) on education, about 20 per cent 
on health and 5 percent on emergency aid. The balance is spent on other 
forms of assistance.  

The functions of the Fund and its sources of revenue are about the same 
as the reparations programmes and policies in other post-conflict situa-
tions. The use of term “assistance”, however, connotes a part of the state’s 
benevolent duty towards the survivors. The term “reparations” would 
connote an entitlement of the genocide survivors to assistance. In addi-
tion, by giving priority to the most vulnerable of the survivors, the Fund 
is not mandated to assist all genocide survivors. The law establishing 
FARG and other policy documents contain no analysis of the violations 
women faced during the genocide. As a consequence, there is no mention 
of any special attention being paid to the needs of women survivors.  

The first law establishing the Gacaca courts and jurisdiction for justice for 
genocide survivors contained some provision about reparations. In the 
subsequent amendment to the law, provisions about reparations were 
removed. Article 75 of the current law on Gacaca vaguely states that “De-
fendants who committed offences relating to property, are only sentenced 
to the civil reparation for what they have damaged.” 

A draft bill of on reparations was discussed in Rwanda for two years.27 In 
the draft bill, reparation is understood only as monetary compensation 
and the purpose of the bill is to establish a reparations fund to provide fi-
nancial compensation.  

The government has instituted reforms and formulated new policies to 
enable women to play a significant role in the nation-building and recon-
struction processes.  

 
27 The last draft of Law Project for the Creation, Organization and Operation of a Compensation Fund for Victims of Offences 
Constituting the Crime of Genocide or Crimes Against Humanity Committed Between October 1, 1990 and December 31, 1994. 
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Timor Leste 

The Commission for Reception, Truth and Reconciliation in Timor Leste 
(CAVR) was established as an independent authority by the United Na-
tions Transitional Authority in East Timor (UNTAET). The authority was 
subsequently recognized in article 162 of the Timor Leste constitution.  

The mandate of the CAVR was: (a) to establish truth about the human 
rights violations during the period of the Indonesian occupation; (b) to 
investigate the causes of the violations and the motives of those who were 
identified as being responsible; (c) to address issues related to account-
ability; (d) to recommend reforms and prosecutions; (e) to promote rec-
onciliation and human rights; and, (f) generally to assist in restoring the 
dignity of victims. The foundational document did not list the crimes to 
be investigated but discussions on sexual violence figured prominently in 
the findings of the Commission.  

It can be said that the CAVR, being the latest among the TRCs, learned 
from the experiences of the previous such bodies, particularly in the area 
of neglect of, or only partial attention being given to, gender issues. The 
CAVR identified gender as one of the four guiding principles for a repa-
rations programme in Timor Leste.  

In explaining this principle, the Commission stated that: 

... the programme [of reparations] should take gender differences into ac-
count because the conflict in Timor Leste affected men and women differ-
ently.… When women became victims of detention, torture, and other viola-
tions, they suffered disproportionately from sexual violence and faced on-
going discrimination as victims. Women also suffered when their husbands, 
sons, fathers experienced human rights violations. They became primary 
care givers…. [They] also became increasingly vulnerable to sexual violence 
when the traditional ‘protector’ of the family was absent.  

The Commission recommended that at least 50 percent of programme re-
sources be directed to female beneficiaries. It also identified “victims of 
sexual violence” and “widows and single mothers” as two separate cate-
gories of beneficiaries. Where communities collectively apply for repara-
tions, gender balance among beneficiaries is specified as criteria for eligi-
bility.28   

 
28 Chega! The Report of the Commission for Reception, Truth and Reconciliation in Timor-Leste (CAVR), Executive Summary, 
p. 18-19, 116-123, 200-209. 



 Annex I 63 

The CAVR received testimonies of serious crimes and lesser crimes but its 
mandate was to deal only with the lesser crimes. Any testimony of a seri-
ous crime was passed on to the Prosecutor of the Serious Crimes Investi-
gation Unit (SCIU) for further investigation and then to the Special Panel 
for Serious Crimes (SPSC) for prosecution. Sexual violence crimes were 
considered serious crimes. However, the SPSC can only try cases of sex-
ual violence that occurred between January 1 and October 25, 1999 and 
not those that were committed throughout the entire period of occupation 
(since 1974). The SPSC has a mandate to try all other crimes during this 
period (except murder), leaving the victims of sexual crimes with no re-
course to justice. It also needs to be noted that the SCIU does not reach 
out to women victims of sexual violence in remote areas. Women in those 
areas do not have the resources to reach the Unit with their cases, effec-
tively making justice inaccessible to them.  

Efforts have been made by the government to establish new systems to 
secure democracy, respect, equality and human rights. The constitution 
guarantees equality and women’s rights and women did participate in 
the constitution-making process. Also, there are the millennium devel-
opment goals and a number of other tools in place to help women achieve 
their goals.  
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